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ABSTRACT 


The nuclear age befell the world during a period 
of great devastation and loss of life. This new and 
terrifying capability was utilized to bring an end to World 
War II, but this instrument of peace was expensive in terms 
of human misery. Although the stories of the Manhattan 
project and the atomic bombs dropped on Hiroshima and 
Nagasaki have been widely told, it is not common knowledge 
that Canada was instrumental in bestowing the "atom" upon 
Civilization. Nor is it common knowledge that this first 
contribution precipitated further Canadian involvement in 
nuclear weapons, both as an effort to employ the weapons for 
"defensive" military purposes and as an effort to prevent 
any future military use of the powerful atom. The purpose 
of this thesis is to examine the Canadian involvement with 
nuclear weapons from an international law perspective. 

It is valuable to examine the role Canada played in 
the early development of nuclear weapons because that 
resulted in a new status accorded this country. The result 
was various new commitments and activities in which Canada 
contributed to the growth and development of the current 
state of nuclear weaponry and energy. Although Canada's 
major efforts have been in the peaceful uses of nuclear energy 
it has been involved significantly with nuclear weapons. 

Canada became committed to a nuclear weapon role as 
a part of its defence alliances NATO and NORAD. How and why 


this country became a "quasi" nuclear weapon state and the 
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terms of those commitments are important in order to 
understand and appreciate the 1963 nuclear weapon controversy, 
which caused the downfall of the Diefenbaker government. 

The events of what crisis in Canadian political, history 

raise questions of international legal significance. Much 
was stated regarding whether there was a legal commitment 

on Canada's part to accept nuclear warheads, and the issue 
was never really settled because of the intervention of the 
1963 election and subsequent acceptance of the warheads. 

Canada obtained a nuclear weapon capability of sorts 
in 1963 but that has changed significantly since then. 
Canada's current nuclear status is interesting especially in 
the perspective of the current defence priorities. Canada 
has retained a part of its nuclear status, while at the 
same time reevaluated its entire defence system. 

Disarmament has, all along, been a most important 
aCtivity [or Canada... The ability to participate.and.contri- 
bute to the disarmament discussions has, to a large extent, 
evolved from Canada's early nuclear role. The Canadian 
commitment to the concept and reality of disarmament is 
evidenced by the number of international treaties to which 
it has contributed and become a party. 

However there is an incongruity which becomes appa- 
rent after an examination of Canada and nuclear weapons, and 
which does not bear simple solution. While maintaining an 
active part in the use or potential use of nuclear weapons 
in a military situation, Canada has been one of the most active 
and vocal advocates of nuclear disarmament. It will not be 


easy to solve this dilemma. 
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Within a few days at the latest the 
power of the atomic bomb will be 
disclosed and with it Japan will be 
faced with either immediate complete 
surrender or complete devastation 
within a very short time. It is well 
that the world itself is being pre- 
pared for the revelation which the 
knowledge of the existence of this 
new weapon will disclose. . I feel 
that we are approaching a moment of 
terror to mankind, for it means that, 
under the stress of war, men have at 
last not only found but created the 
Frankenstein which conceivably could 
destroy the human race. It will 
rest with those in authority to 
decide how it can later be brought 
to serve instead of destroy mankind. 
This responsibility is one of the 
many that comes upon those who will 
from now on continue to exercise 
authority in government in the 
different nations. 


The Mackenzie King Record Volume 2 
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CHAPTER I 
INTRODUCTION 


May 18, 1974 must be considered as one of the most 
Gramatic days in the history of Canada's nuclear involvement. 
In fact the repercussions of the event of the day on the 
entire nuclear world cannot be overestimated. May 18, 1°74 
was the date that India conducted its first nuclear explosion. 
This was not a unique event in the sense that five countries, 
the United States, ene Soviet Union, Great Britain, France 
and China, had previously conducted nuclear explosions. 
However the implications of the Indian actions are most 
important for several reasons. 

India was the first country to "go nuclear" which is 
not one of the world's great powers. The evidence of this 
fact is simple. All the previous nuclear explosions were 
Carried out by the five nations, who felt the need to develop 
a nuclear explosive capability for security and are the same 
five nations who are the permanent members of the United 
Nations Security Council. Clearly India may have conducted 
the explosion for security and military purposes, but the 
public explanation for the action was that the explosion was 
purely for peaceful purposes. 

Another unique aspect of the Indian nuclear explosion 
is the fact that India has declared the express purpose of 
the experiment was unequivocally for peaceful purposes. There 


have been various suggestions in the past that nuclear 
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explosions could be employed for peaceful uses. However 
it seems that this proposal has been shelved, at least for 
the time being. All the other states possessing nuclear 
explosive devices have undertaken the program for military 
purposes. Perhaps these two factors, along with India's 
strategic situation with regard to China and Pakistan, lend 
credence to the suggestion that India, too, conducted the 
explosion for military purposes, although the professed 
reasons are different. 

Perhaps the most important aspect of the nuclear 
detonation by India, especially as it concerns Canada, is 
the fact that the nuclear explosion was developed as a result 
of a program for the peaceful uses of nuclear energy. The 
Indian action became possible because of the information, 
technology and material, made available to it by way of a 
nuclear reactor supplied to that country by Canada. The 
broad implications of this development are staggering when 
it is borne in mind that there are an increasing number of 
nuclear reactors being supplied to states which do not have 
a nuclear explosive capability at this time. 

The Indian explosion is especially relevant to Canada. 


Since Canada supplied India with the CIRUS reactor and natural 


Ithe most ambitious of these proposals was the 
"Plowshare Project". In addition, the possibility that 
nuclear explosions may have a peaceful application has been 
considered and dealt with in the Treaty on the Non-Proliferation 
of Nuclear Weapons, Canada Treaty Series, 1O7079e, Article: V 
provides that any potential benefits to be derived from 
peaceful nuclear explosions should be made available to non- 


nuclear-weapon states under some form of international 
supervision. 
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uranium fuel for it, from which the plutonium was produced 
and later reprocessed in order to develop the nuclear 
explosive capability, there has been a great concern 
expressed regarding Canada's responsibility for this hori- 
zontal proliferation> of nuclear weapon capabilities. There 
is little question of Canada's legal responsibility but the 
incident created a moral dilemma which has resulted in a 
great deal of controversy. 

Canada has been consistently opposed to nuclear proli- 
feration and has contributed much to the cause of disarmament 
in the past thirty years. However since the Indian explosion 
and the concerns about other dangers of nuclear energy, 
there has been considerable criticism of Canadian policy 
with regard to nuclear reactors. This criticism has been 
directed at Canada even though this country has the toughest 
safeguard policy in the world regarding nuclear reactors.” 

The concern about proliferation of nuclear weapon 
capability through the sale of nuclear reactors is applicable 


to the Canadian situation, not only with regard to the events 


2epstein, "Canada and the Problem of Nuclear Prolifera- 
GLON sm Unoub lished )u/5. 


3Horizontal nuclear proliferation refers to the 
increase in the number of states possessing nuclear weapons. 
This is the type of nuclear proliferation dealt with in the 


Non-Proliferation Treaty, to which Canada is a party. 


4see enerally, Knelman, Nuclear Energy--The Unforgiving 
fechology, (1976) and Epstein, supra, n. 2. 
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in India. Canada has also provided or agreed to provide 
nuclear reactors to Pakistan, South Korea, Argentina and 
Tavwank With the exceptions of the Middle East and Southeast 
Asia it is difficult to envisage any other areas of the 

world which are more potentially volatile than those mentioned; 
and Canada is supplying states in those places with nuclear 
reactors. © 

This problem, regarding nuclear energy and the indirect 
effects it is having on nuclear weapons, is becoming of increa- 
Sing concern to Canadians. Much debate has been taking place 
in the past few years and undoubtedly more will result as the 
issue of nuclear energy attains a "center-stage" position in 
the minds of policy-makers, academics and media personnel. 

This trend is evidenced by the fact that two books have been 
published in the past year on this topic.’ 

Nuclear energy is only one aspect of the extremely 
important question of the nuclear age. Since the first and 
only nuclear weapons, ever employed in the history of warfare, 
were dropped on Hiroshima and Nagasaki, the consequences which 
have beset international law and politics have been tremen- 


dous. The mere possibility of the use of nuclear weapons once 


>McIntyre, "Natural-Uranium Heavy-Water Reactors", 
(1975) 233 Scientific American 24; Epstein, supra, n. 2, 40. 


Sepstein, SuUprayrNesn2, (40-4160 The concern.is magni- 
fied by the fact that three of the states receiving Canadian 
nuclear reactors, India, Pakistan and Argentina, are not 


parties to the Non-Proliferation Treaty. 


7xnelman, supra, fn. .4;: Epstein, The. Last.Chance, (1976). 
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again has served to change attitudes and priorities in the 
international world. Although the Charter of the United 
Nations enunciates as its first purpcse "to save succeeding 
generations from the scourge of war, which twice in our life- 
time has brought untold sorrow to mankind. . ab Lis 
enlightening to realize that at the time of the San Francisco 
Conference, few people there knew of the new weapons” and 
Since the nuclear weapons had not been utilized, with the 
exception of testing, no one had yet comprehended the devas- 
tation and military significance. However it is clear that 
once the world began to realize that a new age had been 
discovered, the effects of which were revolutionary to the 
entire traditional practices of international conduct, there 
was immediate and grave concern regarding the future of 
nuclear energy. One of the first actions of the United Nations 
General Assembly in its initial session was to call for 
international control of atomic energy and the elimination 
of atomic weapons.+° 

The effects of the advent of the nuclear weapon on 
society cannot be overstated. There can ke no doubt that 
nuclear weapons have radically altered the concept, strategy 
and practice of warfare. The changes which have occurred 


are not simply amendments of existing thought on the topic, 


Supuy and Hammerman, A Documentary History of Arms 
Control and Disarmament, 289 (1973). 
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but rather are completely new and different ir kind. 

Old concepts, and old definitions, of strategy 

have become not only obsolete, but nonsensical 

with the development of nuclear weapons. .. . 

To aim at winning a war, to take victory as_your 

object, iS no more than a state of lunacy. 

The concern over some type of universal agreement on 
the control of nuclear weapons in order to reduce the risk of 
an outbreak of nuclear warfare, which could threaten the very 
existence of mankind, has resulted in numerous and varied 
attempts at disarmament and arms limitation. This area has 
achieved such stature as to have become almost a discipline 
itself, within the studies of international law and inter- 
national relations. 

The study of nuclear weapons as a topic within the 
parameters of international law is important both for the 
purposes of the treaties which have keen entered into and 
the functioning and effects the international agencies and 
the treaties have on the wide spectrum of international inter- 
course. There can be little doubt that the decentralizing 
effect that continued proliferation of nuclear weapons could 
have on the balance of power is of great concern to most of 
the nations of the world. The concern about nuclear weapons 


has superceded, to an extent, the political gamesmanship?- 


which has been a constant factor in disarmament talks. The 


Ppa ys Deterrent or Defence, 66 (1960). 


Pe . 
See Generally Spanier and Nogee, The Politics of 


Disarmament, (1962). 
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possibility of terrorist blackmail based on the possession 
of nuclear weapons is a scenario not too far removed from 
reality and therefore is of grave concern to all nations who 
may be threatened by such terrorist actions. 

Although the topic of nuclear weapons has to an extent 
taken a ‘back seat" to the dangers and problems of the peace- 
ful uses of nuclear energy in the public view, it cannot be 
treated as an issue which needs little, or any, further 
examination. It is for this reason that this thesis will 
examine Canada's role with regard to nuclear weapons from 
an international law perspective. 

When the topic of Canada ano nuclear weapons is 
mentioned, the typical response is one of disbelief that 
there would be anything to discuss. Although this is a 
fallacy, it is clearly an important justification for any 
study of the Canadian involvement with nuclear weapons. 
Canada has been a ‘silent partner' in the development of 
nuclear energy for military purposes and its role has 
obviously been overshadowed by the endeavours of such states 
as the Soviet Union and the United States. However Canada 
has been a part of the creation and maintenance of the 
"balance of terror' and for that reason alone there is 
reason for studying the actions and accompanying implications. 

Domestically, nuclear weapons created a significant 
controversy in the early 1960's. This political crisis 
caused the defeat of a Canadian government. The concern and 
publicity of the nuclear weapon controversy was, at the 


time, great but since then has not been on the minds of 
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Canadians. 

Nuclear weapons, and their proliferation, is one of the 
most serious problems facing the world today. It es most 
important that Canada's role and commitrient. in this area of 
international law be examined. Unless one can obtain an 
appreciation of the history and current direction a state's 
policy and legal commitments are leading to, one cannot 
understand or begin to deal with the grave and complex problem 
of nuclear weapons; a problem which has the capability of 


Gestroying our entire existence. 
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CHAPTER ITI 


THE HISTORY OF THE DEVELOPMENT OF 
NUCLEAR WEAPONS 


Canada was one of three countries, whose 
governments and scientists embarked together 
on the gigantic, years-long gamble, the best 
kept secret of the war, which resulted in the 
manufacture of the atomic bomb from materials 
mined in Canada and made available to the 
United States for the purpose. 


An official statement on Canada's role in 
the atomic bomb drama, released by the Rt. 
Hon. C. D. Howe, Minister of Reconstruction 
and Supply, stated that Canada had been asso- 
Ciated with scientific developments in atomic 
research since 1899 when Sir Ernest Rutherford — 
began his work on radioactivity at McGill Uni- 
versity. But it was the discovery, reported in 
1939, of “fission” of the uranium atom that gave 
the first hope that it might be possible to release 
atomic energy on a large scale, capable of mili- 
tary and industrial applications. 


From that time, scientists in Great Britain, 
the United States, Canada and France directed 
their energies towards the possibility of 
finding a war application for this research. 

On the fall of France, French scientists were 

sent to join the British scientists. In October 
1940 information was exchanged among the countries 
concerned and in 1942 Great Britain proposed that 
an important section of the work should be carried 
on in Canada as a joint enterprise. 


A laboratory was established in Montreal under 
the administration of the National Research Council 
of Canada. This laboratory had a staff of 340 
and was by far the largest organization ever 
created in this country to carry out a single 
research project. 


Work of the laboratory was closely coordinated 
with the tremendous activity in this field in 
the United States. Its work led to the design 
and construction of a pilot plant for the pro- 
duction of atomic bomb materials. The plant is 
located at Chalk River, Ontario, about 120 miles 
west of Ottawa. A branch of the National Research 
Council has been established there in association 
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10 
with the pilot plant to carry out research on 


the application of atomic energy in war and 

in industry and on the use of its products 

in research and medicine.l 

The involvement of Canada in the effort to construct 
an atomic weapon which could be employed in World War II is 
real. There is however a question of the nature and value 
of the Canadian contribution. * As the above illustrates 
there are two areas of activity in which Canada and Canadians 
participated. The first is the research and experimentation 
carried out by Canadian scientists and the second is the 
cooperation and international obligations of the Canadian 
government in the atomic weapons project. These two are not 
totally distinct but rather are at times interwoven, thereby 
making it mandatory to examine one in the context of the 
other. Emphasis will be placed on the governmental contri- 
butions; specifically the international obligations to which 
Canada was committed. It will also be valuable to examine 
the scientific endeavours in order to obtain a fuller under- 
standing of the motives and terms of the role of Canada. 

The earliest Canadian activity in the area of atomic 
energy occurred at the turn of the 20th century. Ernest 


Rutherford, > Professor of Experimental Physics at McGill 


Report of the President, 29th Annual Report of the 
National Research Council 1945-46, 9 (1947). 


2tnfra, 31-32. 


3Rutherford was from New Zealand. Previous to his 
appointment at McGill he studied at the Cavendish Laboratory 
in Cambridge, England under the eminent scientist J. J. 


Thomson. Eggleston, Canada's Nuclear Story, 7 (1965). 
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University, conducted research at the Macdonald Physics 
Laboratory on the theory of disintegration of matter. 
Rutherford discovered that substantial amounts of energy 
were released from radioactive elements. In, Radio-Activity, 
he writes: 

- . - [{t]here is thus reason to believe that 

an enormous store of latent energy is resident 

in the atoms of the radio-elements. ... If 

it were ever found possible to control at will 

the rate of disintegration of the radio-elements, 

an enormous amount of energy could be obtained 

from a small quantity of matter. 4 
From the time of the earliest discoveries of radioactivity> 


to the breakthrough of nuclear fission® there has been 


e 7 
Canadian research. 


Subsequent to the 1939 discovery of fission much 
experimentation took place in an attempt to produce a chain 
reaction in uranium fission. Dr. George Laurence at the) 
National Research Council in Ottawa began work on Canada's 


first experimental pile in March, 1940.° Laurence proposed 


hike p at 8. 


Henri Becquerel of France discovered radioactivity 
sy 8 ae WX mee ray gue = nes 


Srhere were a number of European scientists working 
on the problems of uranium bombardment. Lise Meitner and 
Otto Erisch suggested the theory of nuclear fission ina 
letter, dated January 16, 1936, tc the English periodical 
"Nature". By the end of 1939 the theory was widely 
acceptedegylasyest Lie l2: 


"some of the scientists interested in the study were 
Dr. G. H. Henderson, Dr. Robert William Boyle and Dr. 
George Craig Laurence, .1d:,.atel7s 
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12 
that the chain reaction could be obtained using uranium with 
carbon as the moderator. lLaurence's work interested both 
the British and the Americans and this led to Canada's first 
international contacts in the field of atomic energy. In 
the late summer of 1940 Sir Henry Tizard led a mission to 
North America for the purposes of scientific exchange. R. H. 
Howler: andJ1sD. \COCKCEOLE, OL the -Tizard Mission .jhad 
conversations with Dr. Laurence on his experiments and 
informed him of the experimentation taking place in Great 
Britain. /° 

American activity in uranium piles, although much 
largergaipro jectuthan that carried) oni in.Canadavappears to 
have begun a few weeks after Dr. Laurence began in Canada. 
Since the Uranium Committee of the National Defense Committee 
was engaging in work on the uranium and Grdpht tempi le, tchey 
had an interest in the progress Dr. Laurence was making. 

On November 28, 1940 while in Washington, D.C. Dr. C. J. 
Mackenzie~- discussed Dr. Laurence's work with Dr. Lyman 
Briggs, chairman of the U.S. Uranium Committee. After 


Mackenzie's return to Canada, Dr. Laurence was authorized to 


{Professor Fowler had come to Canada in the early 
summer of 1940 as British liaison officer to the National 


Research Council. Gowing, Britain and Atomic Energy 1939-1945, 
GS-21 1964). 
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Dr. Mackenzie was acting President of the National 
Research Council. He replaced Major-General A. G. L. 
McNaughton who had been called into active service. 
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gc to the United States and discuss the American eke an 


Dr. Laurence, along with Dr. B. Weldon Sargene.- 
continued the research to the conclusion that a chain reaction 
was possible but purer materials were needed. Although the 
Laurence-Sargent experiment reached no conclusive resuit-” 
there were definitely indirect benefits which were derived. 
First the experience gained by the two scientists was a factor 
in guaranteeing that when the later efforts were begun pif gt 
Canada, there was a group of Canadian scientists to work with 
the British. Second, some of the experimental data obtained 
by the two were employed in the Montreal Laboratory in 1943, 
which shortened the time needed for obtaining the constants 
necessary for the Chalk River Silanes? 

There was one other aspect of international inter- 
action involved in these early years of the development of 


the atomic bomb. When Professor Cockcoft reported his visit 


with Dr. Laurence to the MlA. Usb. Commeteen’ he advised that 


13Eggleston, supra, Ni. 3, 23. 


14nr, B. Weldon Sargent, also an alumnus of Cavercish 
Laboratory, was, at the time, teaching physics at Queen's 
University. He collaborated with Dr. Laurence in the experi- 
mentation during the summers of 1941 and 1942. Id., at 24. 


tothis is relative to the American development where 
much money and effort were invested and the first atomic pile 
went "critical" on December 2, 1942. 


16 Fggleston, Supra, Ni. By 27-28. 


Dae cere. was the name given the uranium bomb sub- 
committee in England. 
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14 
the work at the National Research Council's laboratory was 
suffering due to lack of funds. Lord Melchett of Imperial 
Chemical Industries (ICI) said he would attempt to obtain 
some financial assistance. This assistance was forthcoming 
in the form of a grant to the National Research Council 
through an ICI Canadian subsidiary. The purpose of this was 
to impress upon the Canadian Cae avers the importance of the 


Gongs 3 It is also likely that the funds were put to good 


Direct Canadian governmental involvement with the atomic 
bomb project began in 1942. However the first mention of 
Canadian participation occurred on ApEA Oo, LO 4ieevOn that 
date most of the leading nuclear scientists in Great Britain 
met and the majority voiced the opinion that Britain could 
produce a nuclear weapon for use in the war effort if it 
could employ the industrial resources of Canada or some other 
Commonwealth country. *? In July of 1941 the M.A.U.D. Committee 
concluded that the bomb was a real possibility and could 
produce decisive results. Therefore they recommended one en ac 
with the development of the bomb in collaboration with the 
United States. A subsequent recommendation by some other 
scientific advisers suggested that since the project was too 
large for wartime Britain, it should be done in the United 


States with "one pilot plant and full-scale separation plant 


18 } 
Gowing, supra, n. 9, 67. 
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assembled in Caredeen cs: 


The first British overtures to Canada took place on 
February 19, 1942 when Sir W. Akers, head of the Directorate 


of Tube milloy se 3 


held discussions with Dr. Mackenzie. No 
concrete proposals on the matter cf the atomic bomb arose 

from these talks. However on June 15, 1942 the British 
approached Canada with a definite proposal. This was the 
first time Prime Minister W. L. Mackenzie King became aware 

of the existence of the atomic weapons prospects. The 

British High Commissioner to Canada, Malcolm MacDonald, 

along with two British scientists, Sir George Thomson, British 
scientific liaison officer in Ottawa and.M. W. Perrin, Aker's 
deputy in the Tube Alloys Project, approached Prime Minister 
Mackenzie King about uranium. The Canadian Prime Minister 
wrote in his Record that the British asked about "the acqui- 
sition of some property in Canada, so as to prevent competition 
in price on a mineral much needed in connection with the 
manufacture of explosives."*7 Since in 1942 the only two 
large producers of uranium appropriate for the bomb develop- 
ment were the Belgian Congo and Canada, the British were 


asking for Canadian government control of price and output 


20ctacey, Arms, Men and Governments, 515 (1970). 


21ohe Directorate of Tube. Ailoys was the cover name 


of the organization directing the development of the atomic 
bomb in England. 


22 biickersgill, The Mackenzie King Record, Volume 1 
1939-1944, 413 (1960). 
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of the uranium produced at Eldorado Gold Mines Limited. 7? 


This would assure Great Britain cof a supply of the much 
needed uranium. Mackenzie King referred the three to the 
Hon. C. D. Howe, Minister of Munitions and Dr. Mackenzie 

to work out the arrangements of such a proposal. Howe 

agreed to whatever measure Great Britain thought most 
advisable. The agreement reached was two-fold. The United 
Kingdom would purchase all the necessary Canadian uranium 
through the Canadian government and Canada agreed to purchase 
a majority voting power in Eldorado. The move toward govern- 
ment control was taken in anticipation of an increased 
importance for uranium. Howe further stated that after the 
majority holding of shares was completed he would be willing 
to discuss a division of control among Canada, the United 
States and the United Kingdom. Mackenzie King agreed to 
authorize such a purchase and an Order in Council was issued 
on July 15, 1942 authorizing purchase of any or all shares of 
Eldorado Gold Mines Limited to a maximum per share price of 
$1.25 with the total expenditure not to exceed $4,900,000. 
Howe immediately began to implement the government decision 
for control of Eldorado. Although the purchase of the 

shares was bound to take time, Gilbert LaBine, President 


of Eldorado and a personal friend of Howe, agreed from the 


4 rldorado Gold Mines Limited, which in June 1943 
changed its name to Eldorado Mining and Refining Limited, 
was the Canadian producer of uranium. Uranium was in fact 
only a by-product of the production of radium which Eldorado 
mined at Great Bear Lake, Northwest Territories and refined 
at. Port. Hope. Ontario. 
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outset to cooperate fully)*? Dr. Mackenzie was dispatched 


to Washington, D.C. to inform the U.S. government of the 
agreement, and received approval. “> 
The United States had actually involved the Canadian 
government in the supply of uranium issue a couple of months 
prior to the British proposal. The United States had been 
receiving the necessary uranium for their preliminary experi- 
ments with an atomic nites? from Canada but after Pearl 
Harbour and the increase in military planning the Americans 
realized that Eldorado's Great Bear Lake mine, if re-opened, 
could produce up to 300 tons of good grade uranium ore a 
year. In April 1942 the Office of Scientific Researcn and 
Development (OSRD) approached LaBine for an order of 200 
tons of uranium. The Canadian government was involved 
because of the wartime regulations on the export of stra- 
tegic materials and because of the necessity of governmental 
assistance in granting priorities for the necessary machinery 
to begin mining operations again at Great Bear Lake. In that 
same month C. D. Howe met with LaBine and promised assistance 
in the form of the granting of priorities for obtaining the 
necessary machinery and supplies. Although the question of 


leaving such an important strategic material in the hands of 


at cowind, supra, n. 9, 182-183; Stacey, supra, n. 20, 
515-516. 


2°eggleston, supra, n. 3, 47. 


at the spring of 1941 Dr. Lyman Briggs placed an 
order with Eldorado for eight tons of refined uranium oxide 
on behalf of Roosevelt's Advisory Committee on Uranium. 
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private industry had at that time occurred to Howe, no mcve 
was made to take over or establish any controler 
On July 9, 1942 the S-1 Committee of the OSRD agreed 
that E. B. Badger & Sons of Boston would be engaged for the 
design and fabrication of a heavy-water plant which was to 
be built in Trail, British Columbia. The erection and 
Operation of the plant was to be the responsibility of Conso- 
lidated Mining and Smelting Company, which owned the property. 
The estimated cost of the construction was $2.5 million. The 
heavy-water was needed as an alternate moderator in the 
event that the graphite pile proved unsuccessful. In the 
end the supply was not needed because the graphite process 
produced a sufficient supply of plutonium for the bombs. 7° 
The contract for the Trail heavy-water project was between 
the United States government and a private Canadian company 
so the Canadian government was not informed of it. It was 
not until the end of August 1942 that Canadian officials knew 
about it. Dr. Mackenzie learned of the project when A. 


Lavendar on instructions from Vannevar Bush and the OSRD 


: 2 
went to Ottawa to discuss patents on the proposed process. 


27eggleston, Supra, n. 3, 44-45. 


28nhe heavy-water supply was not needed later as well 
because the U.S. built three other plants located in West 
Virginia, Indiana and Alabama, so the supply from the Trail 
plant was loaned to Canada for use in an experimental reactor 
in Montreal in 1944. Groves, Now It Can Be Told, 15 (1962); 


Eggleston, supra, n. 3, 49-50. 


29croves, Supra, n. 28, 15. Eggleston, supra, n. 3, 


49-50. Since heavv-water was needed for the Montreal 
[Continued on next page. ] 
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Canada was still not contributing substantially to 
the development of the atomic bomb in any direct sense. 
Great Britain, however, on August 17, 1942 suggested further 
Canadian participation. The proposal was made by Gordon 
Munro, Deputy High Commissioner for the United Kingdom in 
Canada to Dr. Mackenzie. It was that Britain's team of 
scientists working on the Tube Alloys project at the 
Cavendish Laboratory in Cambricoe be transferred to Canada 
to continue their work with the assistance of Canadian 
scientists. >° Mackenzie was very encouraging in their 
conversation and Munro then ae to see C. D. Howe. Howe 
approved but declined to disclose the agreement to his 
colleagues at that time. He did give Munro his word that 
the ie eee) would be given governmental approval. 

In discussions between Malcolm MacDonald, the High 
Commissioner for the United Kingdom and C. D. Howe the 
question of details arose. It was proposed that Great 
Britain would continue to pay the salaries of the scientists 


from Cambridge and that Canada would meet all other expenses. 


[Continued from p.18] 

laboratory, consideration was given to the possibility of a 
Canadian government takeover of the U.S. contract. How- 
ever this was never done and Canada got heavy-water whenever 
it was needed. Stacey, supra, n. 20, 527. 


3% riginally the British had hoped to move the 
Cambridge team to the U.S.A. However that plan was discarded 
primarily because the Americans were working on the graphite 
process and it was feared that the British heavy-water pro- 
ject would not receive sufficient facilities and priorities. 
The Americans were informed of the possibility of moving 
the Cambridge team to Canada. Dr. Bush approved, saying 
he would look forward to close communication between the 
Chicago project and the one proposed in Canada. Gowing, 
supra, n. 9, 188. 
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It was estimated that $500,000 would be necessary to establish 
the laboratory. No formal agreement was entered into at that 
time. 7+ 
Dr. Hans Halban, the head of the Cambridge group 
arrived in Canada on September 24, 1942 and the Anglo-Canadian 
nuclear research laboratory was déetebidiendd at the Université 
de Montreal during the fall and winter of 1942-1943. The 
details of the Anglo-Canadian arrangement were agreed upon in 
October of 1942 ener Howe and Mackenzie went to London. The 
British proposals regarding finance and Mackenzie's about 
administrative erdesaure were adopted. There would be a 
Policy Committee consisting of Mr. Howe and the British High 
Commissioner in Canada. The committee would be responsible 
for decisions on matters concerning the scope and financing 
of the operations and would be Pesaonathire for the general | 
principles of cooperation between the United Kingdom and 
Canada. As well their responsibilities would include the 
necessary agreements with United States Poeun aon The project 
would be administered by the National Research Council of 
Canada from funds supplied for the purpose. All formal 
negotiations requiring executive action would be conducted 
only by the president of the Council. A Scientific and 
Technical Committee would provide the active direction of the 
research. Dr. Halban would chair this committee and working 


members of the scientific teams would fill the other positions. 


3leggleston, SUDIlA pelle pO dos Bieecey ,.SODra, m. 20, 
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To ensure secrecy, the Chairman and Secretary would report 
directly to the President of the National Research Council. 
Informal reports and communications would pass directly 
between the different members of the team and to the British 
authorities but formal reports, negotiations and trans- 
actions would go to the President of the N.R.C. for consi- 
deration and approval. >“ 

Dr. Mackenzie began assembling Canadian scientists 
to work with those from Britain at the Montreal laboratory. 
In November of 1942 Mackenzie asked the University of 
British Columbia for a leave of absence for Dr. George 
Volkof£ to work on the project and also later that month 
Mackenzie convinced Dr. Laurence to join the Montreal team 
full time. >? 

Just as things were beginning to materialize with the 
Montreal laboratory problems arose in the nature of Anglo- 
American relations. The U.S. Military Policy Committee 
presented a review of progress in the area of atomic energy 


in December of 1942. They emphasized the need for a clear 


32 cowing, Supra, ne 9, 189-190. 


33Eggleston, Supra, Nn. 37 63. Dr. Volkoff worked on 
the nucleus of atoms and the atomic constituents of heavy- 
water. Some of the other Canadians involved in the work of 
the Montreal laboratory included: Weldon Sargent, who 
pioneered the graphite pile with Dr. Laurence; Leslie C. Cook; 
Dee Umes ere Wel. Spinks foe .c. Mark; Heo G. Thode; WwW. E. 
Grummit; E. F. Beamish; L. M. Pidgeon; G. S. Farnham; P. R. 
Wallace; P. Demers; L. Yaffe; M. Goldstein; L. G. Elliott. 
Id., at’ L071 1LGsorA Ganadian from Hamilton, Ontario, Dr. W. H. 
Zinn, contributed greatly to the American atomic program. 
In 1944 Dr. Zinn was in charge of the Argonne Laboratory, 
which housed both a carbon and a heavy-water pile. Id., at 
LL; LAG, 
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policy on future relations among the United States, the 
United Kingdom and Canada. The following alternatives were 
offered: 

(A) Cessation of all interchange. 

(B) Complete interchange not only in the research 
field, but in development and production, 
including free interchange of personnel. 

(C) Restricted interchange of information only to 
the extent that it can be used now by the 
recipient. 

The third alternative was the preference of the Committee and 
the President followed their recommendation. As a result of 
this decision Dr. James B. Conant, Chairman of the U.S. 
National Defense Research Committee, sent a letter on 

January 2, 1943 to Dr. Mackenzie enunciating the terms of 

the American interchange of information with the Montreal 
laboratory. This represented a reversal of policy and was a 
turning point in the relations with the United States. The 
major secret which the United States would not reveal to the 
Montreal team was the method of extraction of plutonium. 
There was also a restriction on the design of the heavy-water 
plant for the production of plutonium and the methods of 
preparing heavy-water. There was to be exchange of informa- 


tion on the diffusion process but the Canadian group would 


have to direct their activities in accordance with the pro- 


gram worked out with the American engineers, Du Pont Company. >” 


24 craves: supra, n. 28, 130. 


3° Eggleston, supra, n. 3, 65-66. 
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The reason for this change of policy seems to have 
been the U.S. fear of leaks in security. °° The Cambridge 
group in Montreal was composed largely of non-British 


scientists and as history was to reveal, these American 


apprehensions were not totally unwarranted. >’ 


The British were shocked at this new American policy 
position. °° Dr. Mackenzie did not feel the American proposal 
was that unreasonable. >” Two important consequences arose 
from this turn of events. 7° The first was that Canada was 
placed in the center of the controversy. It was of great 


importance to Canada to maintain good relations with the 


36 ggleston suggests three reasons for President 
Roosevelts' decision to follow the information inter- 
change restriction. The three all deal with security. 
The first was the existence of an Anglo-Russian agreement 
for the exchange of new weapons. The second reason was 
the non-British scientists working with the Tube Alloys 
Project in Montreal. Finally the U.S. were hesitant to 
provide the secret information to the British scientists 
because they were linked to Imperial Chemical Industries, 
which the U.S. felt was interested in post-war commercial 
uses of atomic energy. Id., at 68-69. 


. 37 ohne actions of Klaus Fuchs, Alan Nunn May and 
Bruno Pontecorvo justify the U.S. stress on secrecy. 


38ctacey, supra, n. 20, 517. 4 The british refused to 
accept the terms of the Conant letter and as a result the 
Americans refused to provide any information or materials 


ac aid. GOW1NngG, SULA, Ne 97" LO 4s, 


39 stacey, supra, n. 20, 517. 


40 mhis discussion will not deal in detail with the 
Anglo-American conflict over the interchange of information. 
For a good accounting of the events, see Eggleston, supra, 
ne 37, Chapters: 
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United states? — while on the other hand the Montreal Labora- 
tory presented a tremendous opportunity for Canada to be 
involved in an important scientific development and it had 
already a significant investment in the project. The Cana- 
dian position was established on May 1, 1943. Mackenzie, 
aware of the great progress the Americans were making, urged 
C. D. Howe to inform the British that, unless they accepted 
the terms established by Conant, Canada would not be prepared 
to continue with the project.“ This put pressure on the 
British to attempt a patencPIa ation with the Americans. 

The second consequence was the effect this period of 
uncertainty had on the scientists in the Montreal laboratory. 
Although they managed to do some important work during this 


time, there was a great sense of frustration because all the 


work had been geared to the development of an atomic pile, the 


possibility of which was in doubt. 7? 


In the midst of this period of uneasiness another 
controversy arose. In May 1943 the United Kingdom became 
aware of a series of secret contracts between the United 
States Army and Eldorado Mining and Refining Limited which 
effectively gave the United States a monopoly on the Canadian 
uranium for the following few yéarse" This placed Canada in 


the uncomfortable and embarrassing position of promising 


41 owing, supra, n. 9; 196. 


427 Ggleston, SUpLa, di. 37 L717. 


43 cowing, supra; n. 9, 196. 


i See ado de a A for the letter from LaBine to Howe 
listing th@® Status of contracts with the U.S. Army. 
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uranium to the United Kingdom but perhaps not being able to 
supply because of the contracts LaBine, on behalf of Eldorado, 
had made with the United States Army. As a last resort the 
Canadian government could have expropriated the properties of 
Eldorado, thereby controlling the uranium contracts. This 
was an unrealistic possibility because the Canadian govern- 
ment would be extremely hesitant to strain relations with the 
United States, especially since the Americans appeared to be 
the only country capable of producing an atomic weapon which 
would be useful to the war effort.” 

There are two differing explanations of how this 
problem arose’® but it appears likely that Howe's letter to 
LaBine on December 5, 194277 produced the initiative for the 
contracts. Mackenzie dismisses the importance of Howe's 

letter, because Howe had informal assurances from the Americans 
Ehae the requirements of the Montreal project would be met. 
In fact this is what happened. *° 

There was a marked improvement in Anglo-American rela- 
tions which culminated in the signing of the Quebec Agreement 
on August 19, 1943. Although Canada was not a party to the 


conference and not a signatory to the agreement, it is impor- 


tant because the Quebec Agreement set out the terms of 


4° Eggleston, supra, n. 3, 79-80. 
46 
Stacey, supra, n. 20, 520-52. 


Tips Appendix B. 


48 stacey, supra, n. 20, 521. 
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26 
cooperation and atomic development until after the war.” 
Prime Minister W. L. Mackenzie King was consulted twice before 
the signing of the Quebec Agreement. On August 8, 1943 Sir 
John Anderson, Lord President of the Council in the United 
Kingdom Government, explained the atomic energy proposals to 
King, saying that he had an agreement which he felt both the 
British Prime Minister and American President would sign. 

He also mentioned that through this agreement Canada would 

be a party to the development. °° Two days later Winston 
Churchill secured Mackenzie King's approval to the suggestion 
that C. D. Howe become a member of the proposed Combined Policy 
Committee of the United States, United Kingdom and Canada. >> 

It appears that this Canadian position on the Combined Policy 
Committee was originally a British seat, which was given to 
Canada by the British. >° 

By the terms of the Quebec Agreement a Combined Policy 


Committee was formed basically to oversee and coordinate all 


the activities of the atomic project.-> Through the Combined 


See Appendix C for the text of the Quebec Agreement. 
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construed from the composition of the Combined Policy Committee. 
There were three American, two British and one Canadian pcsi- 
tions. It is likely that originally there was to be parity 
between the United Kingdom and the United States. Since the 

U.S. would not conceivably agree to a minority situation, bearing 
in mind the progress they had made, Britain would have to relin- 
quish one of its seats in order to have a Canadian representative. 
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Policy Committee, Canadian involvement increased substan- 
tially. At the first committee meeting on September 8, 
1943, a scientific subcommittee was struck on which Canada 
was represented by Dr. Mackenzie. The scientific subcommittee 
was to provide the Combined Policy Committee with the details 
and implications of the atomic program. >“ 

Another subcommittee of the Combined Policy Committee 
was established on February 17, 1944, consisting of Leslie 
R. Groves, head of the Manhattan Project; Sir James Chadwick, 
head of the British team of atomic scientists in North 


25 The subcommittee was to make 


America; and Dr. Mackenzie. 
recommendations concerning the joint development of a heavy- 
water uranium pile for the production of plutonium. The 
report of the subcommittee, which was the product of Chadwick's 
ideas, Groves' and Chadwick's drafting and Mackenzie's 
concurrence, concluded that the proposed heavy-water pile 
was unnecessary for the production of plutonium for the war 
but the post-war prospects of the heavy-water technique were 
potentially so important that they should not be uGhoredt>° 

, OncApribeLoyelo44 Dr: Mackenzie made a formal sub- 


mission to Howe, which included the subcommittee's recom- 


mendations. >’ The estimated total cost of the joint British- 


4 eggleston, supra, n. 3, 88. 
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American-Canadian project was $8 million in capital and 
S05 million in annual operating expenses. Taking into 
account the American supply of raw material and other expenses 
shared by the United Kingdom and Canada, Mackenzie esti- 
mated Canada's share for 1944-45 at $4.5 million. The 
Cabinet War Committee approved the project under the title 
of "Special Radiological Project" on April 12, 1944. The 
expenditure maximum was $4 million for capital and $750,000 
for operating expenses. 

The Combined Policy Committee approved the joint 
project the next day. At that meeting Groves promised 
American support for the project. The American support proved 
to be essential, for without it the Chalk River nuclear power 
station would not likely have become a reality. The Combined 
Policy Committee decided that the Groves-Chadwick-Mackenzie 
subcommittee should continue as a supervisory body over the 
project in Canada. 

There were then some changes in the Montreal team of 
scientists. Sir John Cockcroft was appointed Director of 
the project”” and Dr. E. W. R.. steacie of the National 
Research Council became Cockcroft's Deputy Director.>” Work 
on the heavy-water pile began almost immediately because a 
site had to be selected. The Chalk River site was eventually 


chosen but construction of the plant did not begin until 


>8rggleston, supra, n. 3, 102. 
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late August 1944509 


Canada was further involved in the atomic development 
through participation in the Combined Development Trust. Its 
role was similar to the one which evolved in the Combined 
Policy Committee. The Combined Development Trust was 
formed as a result of a concern for the future supply and 
allocation of raw materials for atomic research and develop- 


ment. °+ The purpose of the Trust was to "gain control of 


and develop the production of the uranium and thorium supplies 


Situate in certain areas other than the areas under the 


jurisdiction of the Two Governments. . . gas There were 


wide powers allocated under the Trust Declaration. These 
included the exploration of sources, the acquisition of 

mines, deposits or concessions and the supplying of mines 
with equipment. The Trust was under the direction of the 


Combined Policy Committee and the allocation of any materials 


acquired was up to the discretion of the Committee. ch 


0 stacey, supra, n. 20, 528. 


core appears that the impetus for the creation of the 
Combined Development Trust came as a result of the hesitancy 
of Edgar Sengier of Union Miniere, the company that supplied 
the rich uranium from the Belgian Congo, to sell uranium 
to the United States alone or Great Britain alone. Sengier 
indicated that he might allocate the supplies to both 
countries acting together. This concept of joint acquisition 
of the Congo uranium was further developed to the idea of 
the Trust. ooOwing)  SupEa, nso, “29981299. 


oe Tas) at 444, The Combined Development Trust was 
Signed in June, 1944. 


63ra., at 300. 
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As with the Quebec Agreement, Canada was not a sig- 
natory to the Trust Declaration, primarily because it 
was not a party to the Quebec accord. However the intention 
was that Canada should have a representative as one of the 
six trustees. °4 Once again Canada was participating in an 
international body dealing with atomic energy while not 
being formally involved in it. The Declaration of Trust 
was between President Roosevelt on behalf of the United 
States of America, and Prime Minister Churchill on behalf 
of the United Kingdom of Great Britain and Northern Ireland. 
Nowhere in the document was Canada or Canadian participation 
mentioned. The composition of the trustees was that there 
shall be six persons appointed by the Combined Policy Committee 
but there was no stipulation that any country be represented 


by a certain number of trustees. °> 


Formally Canada had no 
role in the Combined Development Trust but its involvement 
was found in the informal arrangements pursuant to the 
Signing of the Trust document. 

Work on the Chalk River project progressed to the 
point that the preliminary low energy pile, Zero Energy 


Experimental Pile, (hereafter referred to as ZEEP) went into 


operation on September 5, 1945--less than one month after 


64oanada's representative on the Combined Development 
Trust was George C. Bateman. Groves, supra, n. 28, f. 174. 


Omnis differs from the Quebec Agreement where, in 
the text of the agreement, the composition of the Combined 
Policy Committee is enunciated and C. D. Howe as a repre- 
sentative of Canada is mentioned. 
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the first atomic bomb was dropped on Hiroshima. °° ZEEP 


was the first operational nuclear reactor outside the United 
States. The Montreal laboratory was extremely important, 
giving Canada a "flying start into the nuclear age: her 
standing in the world atomic energy can be traced back 
directly to ZEEP and the National Research X-perimental 
reactor (hereinafter referred to as NRX) . "07 

Canada was an original member of the "nuclear club". 
The participation and contribution was considered to be 
important to the development of the atomic bomb. Leslie 
Groves had the following to say regarding the Canadian 
contribution: 

In addition there were about a dozen Canadian 

scientists on the Project. In view of the 

scientists, even this relatively small number 

was of help, particularly as they were all 

first-rate men. © 
In addition it must be remembered that Canada played a 
valuable role in connection with the supply of uranium. 
Eldorado Mining and Refining Limited supplied a good deal of 
uranium. The Canadian uranium may not have played a direct 
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role in the atomic bombs but the material most definitely 


was utilized in the preliminary experiments. Also it must be 


remembered that Eldorado also was responsible for the refining 


66 stacey, supra, n. 20, 528. 


67 Gowing, Supra, n. 9, 287. 


68croves, supra, n. 28, 407. 


6%stacey, supra, n. 20, 514. 
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of all the uranium purchased by the United States from the 
Belgian Congo. ! 

A most interesting facet of Canada's entry to nuclear 
energy at the time is the nature of those international 
commitments. It appears that Canada was able to become one 
of the world's few nuclear countries because of two factors-- 
uranium and the United Kingdom. The uranium supply created 
a good deal of governmental involvement in this top secret 
venture almost from the outset. There is no doubt that the 
work of Dr. Laurence created an aura of respectability for 
Canadian work in the area and brought about initial contacts 
with the bomb project but it is submitted that the Canadian 
uranium supply and refining capacity were of such importance 
to both the United States and the United Kingdom that Canada 
was, by necessity of supply, brought in on the project. 

The United Kingdom was the second contributing factor 
to Canada's initiation into the nuclear world. Besides 
Britain's interest in a Canadian uranium supply, it involved 
Canada directly in the actual work of the bomb development. 
The Montreal laboratory contributed in preliminary work and 
the research necessary for the heavy-water uranium pile for 
the production of plutonium, and the Chalk River plant produced 


the first nuclear reactor outside of the United Siiatentd 


70 
Groves, supra, n. 28, 179. See also Appendix A. 


This means that the U-235 for the Hirshima bomb and the 
plutonium for the Nagasaki bomb either came from Canadian 
uranium or Belgian Congo uranium, which was refined in Canada. 


Tuowever the Chalk River project did not contribute 


to the development of the atomic bombs which were employed 
in the war. 
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Finally, it was through the United Kingdom that Canada obtained 
representation on the international bodies like the Combined 
Policy Committee and the Combined Trust Development. As will 
be seen below this led to an increased role for Canada in 
the international area. It may be said that during the war 
period Canadian participation was not recognized as an entity 
in itself but rather a function of the action of Great Britain. 
Henry Stimson and McGeorge Bundy in their description of 
Canadian activity in the development of the atomic bomb 
convey this point of view. 


The atomic undertaking was not solely American, 
although the managerial direction was exercised 
through American leaders working mainly with 
American resources. It was rather another and 
conspicuous example of co-operation between the 
United States and the British Commonwealth, in 
this instance represented by Great Britain and 
Canada, the latter being a critically important 
source of the necessary raw materials. 


Canada's treaty /? commitments during World War II in 
regards to atomic energy are unique in two particular aspects. 


Firstly the treaties Canada was formally involved in as a 


72ctimson and Bundy, On Active Service in Peace and 
War, 614 (1948). 

T30he term "treaty" is used here in the broad sense 
of the word. Although the Vienna Convention on the Law of 
Treaties, 63 A.J.I.L. 875 (1969), refers to treaties as inter- 
national agreements in written form, Article 3 states that 
the fact that the Convention does not apply to international 
agreements not in written form shall not affect their legal 
force. O'Connell in International Law, 195 (2d, 1970) states, 

A treaty is an agreement between States and/or 

international organizations governed by inter- 

national law as distinct from municipal, the 

form and manner of which is immaterial in the 

legal consequences of the act. 
Therefore treaty, when referred to here, is meant to include 
within its parameters all international agreements, whether 
they are oral or written and, in the case of oral agreements, 
whether they are later reduced to writing or not. 
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participant in negotiation and agreement were virtually all 
of a bilateral nature with the United Kingdom. During this 
time, with secrecy being extremely important, it is under- 
standable that bilateral treaties would be employed. How- 
ever it is interesting that there was an absence of Canadian- 
American treaties. The Canadian government did not proceed 
on any projects without informing the United States and 
receiving its approval but the treaty relations were entered 
into with Great Britain. /4 
The only major multilateral agreement to which Canada 
was a party was the one which established the heavy-water 
project at Chalk River. And this agreement was the product 
of a body (the Combined Policy Committee) on which Canada had 
representation but had no involvement in the body's formation. 
Secondly, by the nature of the treaties and subsequent 
events, Canada found itself in the middle of the Anglo- 
American controversies. As mentioned above, !> the Canadian 
government was faced with the difficulty of choosing between 
the United Kingdom--the atomic development--and the United 
States-- friendly relations. The fact that Dr. Mackenzie 
and C. D. Howe had a greater appreciation of the American 


Situation, which in itself is a product of the Canadian- 


Tone majority of Canadian-American relations up to 
the time of the approval of the Chalk River Project consisted 
of the contracts with Eldorado Mining and Refining Limited 
for supply and refining of uranium and informal exchanges 
of scientific information primarily involving Dr. Laurence. 


supra, 23-24. 
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American relations, and the fact that by the nature of the 
Canadian treaty commitments in this area, Canada was a third 
party in the Anglo-American dispute, were primarily respon- 


Sible for the decision of Mackenzie and Howe regarding the 


dispute. 
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CHAPTER III 
NUCLEAR COOPERATION AFTER WORLD WAR II 
l. Tripartite Negotiations--The Truman-Attlee-King 
Declaration 

After the end of the war, the topic of continued 
international cooperation on atomic energy was discussed. 
Lester Pearson attributes the need for international agree- 
ment by the fact that because the United States could not 
be assured of an atomic monopoly for very long, + it was 
important to have some form of international agreement. 
Accordingly a tripartite meeting was held from November 10 
to November 15, 1945." The Canadian approach to these 
discussions was based on a memorandum on atomic warfare,” 
which was drawn up by Lester Pearson and approved by Prime 
Minister King. The Canadian approach called for the United 
Nations to oversee activities in the field of atomic energy 
for the benefit of all countries of the world. 


The end result of the tripartite meeting was the Truman- 


veeaesone Mike, The Memoirs of the Right Honourable 
Lester B. Pearson, Volume I, 262 (1972). 


2tn attendance at the meetings were: President 
Truman, Secretary of State Byrnes, Vannevar Bush, Admiral 
Leahy for the United States; Prime Minister Attlee, Lord 
Halifax, Sir John Anderson for the United Kingdom; and 
Prime Minister Mackenzie King, Lester Pearson (then Canadian 
Ambassador to the United States) for Canada. Truman, Memoirs, 
Volume One: Year of Decisions, 539 (1955). 


3560 Appendix E. 
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Attlee-King Declaration of November 15, 1945. This declara- 
tion said in effect that, while free exchange of nuclear 
information would be desirable, it must be controlled and 
limited to peaceful purposes. In order to attain that end 
the three leaders called upon the United Nations to set up 
a commission empowered to prepare recommendations specifi- 
cally: 

(a) For extending between all nations the 
exchange of basic scientific information 
for peaceful ends; 

(b) For control of atomic energy to the extent 
necessary to ensure its use only for 
peaceful purposes; 

(c) For the elimination from national arma- 
ments of atomic weapons and of all other 
major weapons adaptable to mass destruc- 
t10n; 

(d) For effective safeguards by way of inspection 
and other means to protect complying states 
against the hazards of violations and 
evasions. 

The three countries declared that they would restrict 
exchanges of specialized information on the practical uses 
of atomic energy until adequate safeguards have been esta- 
blished. 

Essentially the Truman-Attlee-King Declaration pro- 


vided a justification for the three countries maintaining 


their atomic monopoly, at least for a short time,” while 


errlunahy supra, n. 2, 543. 


>The first proposal for disarmament after World War 
II, the Baruch Plan, took the notion of the atomic monopoly 
[Continued on next page.] 
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attempting to provide for a structure for dealing with 

atomic energy in the future. From a Canadian perspective, 
and particularly for the purposes of this discussion, the 
Declaration served two important purposes. Canada played a 
valuable role in the agreement itself, in that Lester Pearson 
was one of the three men who drafted the terms of the 
statement. Secondly, by the publication of this document, 
Canada gained recognition as one of the three "atomic" powers 
in the world. Prime Minister King signed the Declaration 

on behalf of Canada, thereby producing the first public 
document signifying the new position this country had taken 
in the international arena. Article 4 of the document more 
clearly enunciates Canadian participation as an atomic power, 
where it states "[r]epresenting, as we do, the three countries 


which possess the knowledge essential to the use of atomic 


energy... pe 


[Continueds from. pa.3A) 

a step further. By the terms of the Baruch Plan, presented 
to the United Nations Atomic Energy Commission on June 14, 
1946, the U.S. would not cease the manufacture of atomic 
bombs, dispose of the existing bombs or supply the proposed 
International Atomic Development Authority (hereinafter 
referred to as the IADA) with full information regarding the 
production of atomic energy until an adequate control system 
was agreed upon and operating, and adequate punishments 

were set up. This plan ensured that the United States and 
Great Britain and Canada, maintained a monopolistic position 
until it was certain that the Soviet Union had complied fully 
with the proposed treaty. Further, after the IADA was in 
possession of the information, the U.S. still maintained the 
predominant position because, by the composition of the IADA, 
the Soviet Union would be the only non-capitalist member. 
Mazer, "Nuclear Disarmament and International Law", 17-18 
(unpublished). 


Crruman, Supra, Ne se, nee. 
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Further Canadian participation in the area of atomic 
energy was evidenced in the Memorandum signed by the three 
leaders the next day. The Memorandum stated that there 
should be cooperation between the three countries in atomic 
energy. The Combined Policy Committee was called upon to 
prepare recommendations for terms of reference for the 
future cooperation. ’ The Combined Policy Committee appointed 
a subcommittee composed of Roger Makins of the United 
Kingdom, Leslie Groves of the United States and Lester 
Pearson of Canada to prepare the new document to supercede 
the Quebec Agreement. ° Three documents were drawn up, 
including a revised agreement for cooperation and a new 
Declaration of Trust for the Combined Development Trust. 
However this agreement was never proceeded with because of 
Article 102 of the United Nations Charter, which required 
registration and publication of every treaty and international 
agreement.” 

The post-World War II period was one of great uncer- 
tainty as to the future of atomic progress, especially in 
Canada after the NRX went critical on July 27, 1947, 7° In 


February 1946 at a meeting of the Combined Policy Committee, 


Tral.. at 54a. 


Scroves, supra, Ch. 2d,9n.:28, 405. 


9cowing, Independence and Deterrence, Britain and 
Atomic Energy, 1945-1952, Volume I Policy Making, 96 (977'4).. 
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the United Kingdom announced that it planned to build a 
large-scale reactor on British soil for the production of 
plutonium for future use in military or industrial purposes. 
The United States voiced disapproval for security and stra- 
tegic reasons. They felt that the pile should be built in 
Canada. Pearson, representing Canada at the meetings, agreed 
with the American position. .— After this British announcement, 
Anglo-Canadian relations were extremely strained. Canada had 
hoped that Chalk River would be the beginning of a joint 
project between Britain and Canada on Canadian soil. By 
March of 1946 it was basically decided that Chalk River was 
to nada Canadian endeavour as opposed to the wartime colla- 
boration which had created the project.? 

Gowing states that although Canada had no desire to 
make an atomic bomb it played an equal role in post-war 
discussions of atomic weapons.=> This was true in the 
Combined Policy Committee activities, as it was during the 
war. However Canadian involvement took on a new activity, 


which is directly attributable to its wartime contributions 


in atomic energy. This new Canadian role, initiated by the 


Uk: eae 
Gowing, supra, n. 9, 98. 


or ae at 139. Since Canada had no desire to produce 
an atomic bomb and the possibility of nuclear energy as a 
domestic value was still far in the future, the joint Anglo- 
Canadian collaboration was viewed as important for the 
viability of the Chalk River Plant. The Canadians still 
allowed the British to use NRX for experimental purposes, 
which were of little value to the Canadian plans but which 
weremimporrantitto tthe British project. iId,, at 141. 
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41 
Truman-Attlee-King Declaration, began in January 1946 by 
the first resolution of the United Nations (Resolution 
1(1)). The General Assembly established the Atomic Energy 
Commission, which was to deal with the problem associated 
with the discovery and use of atomic energy and the atomic 
bomb. The members of the Atomic Energy Commission were the 
members of the Security Council and Canada.?* Canada's 
role in disarmament negotiations since World War II has been 


considerable.” It is unique both because Canada was not 


14epstein, Disarmament, Twenty-five Years of Effort, 
ale (> Ba oo by ae 
lips 


Epstein states that Canada has been associated with 
practically ‘all efforts for disarmament since the war. . Id., 
at 4, £f. 2. The following is a brief summary of disarmament 
efforts Canada has been a part of, from the participation in 
the Atomic Energy Commission up to 1960. 


By Resolution 502(vi) of the UN General Assembly in 
1952, a Disarmament Commission was established. It was again 
composed of the Security Council members and Canada. Id., 
at 16: 


After the U.S. hydrogen bomb test in 1954, the 
United Kingdom proposed a sub-committee of five members of 
the Disarmament Commission tocarry out negotiations in 
private. The sub-committee, which met in London annually 
from 1954-1957, was composed of representatives from the 
United States, the Soviet Union, the United Kingdom, France 
and, Canadaz (old Gynat 47. 


In the summer of 1958 a Conference of Experts on the 
Detection of Nuclear Tests was held. The purpose of the 
conference was to determine how to control the cessation of 
nuclear weapon tests. There were four countries from the 
East (the USSR, Poland, Czechoslovakia, and Romania) and 
four from the West (the USA, the United Kingdom, France 
and Canada) represented. These same countries held another 
meeting in July of 1959 on detecting nuclear tests in outer 
space. (10.77 at 10. 


In the autumn of 1958 there was a Conference of Experts 
on Surprise Attacks. Albania for the East and Italy for the 
[Continued on next page.] 


a n ; a Q 4 ; ho P an = ~} uo 1 
7 i ; : 1 ru >. af 7 i 4 
2 : > : i » i? AG > ry 


it | he i” a io , evens ss aes 
eee pang 
Seman oimota : 


/ peistooaas ° pews 
simots oft bas pions imi 3 


ety oxew' nolvedmmod “gptend! of 
3‘ ebane®d Pipi alias Bris 


ddiw beisivoass need BabA sber “soon < 
.-bI. Visw edd sorte 30 SD. ROS 
$cememre 2 1B Jo! yreome | 
ne notjsgioltuag ads mo4z , do. XE 

me | he “0OEL os Gis 


gi yldmeaedk Isxonsd WU eda to rere 


tsps apw 3 .bedebideses esw apie +13 
.=bl bens) bas exediiom Tteagas qs Ae 


' " ‘ , 
i @ 
U ij 4 7 


gtd ,beCL ek teed to repost 
i6 etsdmem svet 2oO 9 mon mde 6 De aC 


fk emoiszsiiogen 270 ; 

vilsunas nobnol ak a6nr~ 

eft moxt eevissiasas: 
Sone7t «mobpalu ‘betinw 


ie 
o <4 
f as ad 
i f 
i ¥ 


efit mo adzeqxa to somexeRtGl & hie of to tome Sat ot = WF 
i eit to exogutg, off... bil te ow iT TESA ONs SO. TK : 
to nolsseeaen edt) lorsaby ot WOH Seems 
bas (sinsmon est @LEOhISS) ys a | ue 
eonety «mobpa. . (es 
tedzons hiesaesa 
_ seduo ok at 


siaecis 36) sdnpzaene9 Bi 
09 Se ee 28 


‘ 
cm ' i ih 


considered a major power in the world, as evidenced by 
the fact that it was not named to the Security Council as 
a permanent member, and because Canada did not attempt or 


desire to construct an atomic weapon. 


2. Proposed Anglo-Canadian Collaboration 


The issue of atomic cooperation was a continuing area 
of contention during the post-war period. In May 1947 Sir 
John Cockcroft visited Canada in order to bring the Canadians 
up to date on British progress and plans. He also presented 
a draft document which could have been used as the basis 
of Anglo-Canadian collaboration. The draft outlined proposed 
contributions of both Canada and Great Britain to a detailed 
program of facilities to be built. It also suggested the 
development of a power project to which Canada could decide 
the aspects it would become involved in. The draft was 


given to Dr. Mackenzie for consideration by the Canadian 


[Continued from p. 41] 

West joined the eight countries which participated in the 
Conference on the Detection of Nuclear Tests for this one. 
hele 


The USSR, the USA, Great Britain and France established 


the Ten-Nation Committee on Disarmament in 1959. Once 

again the composition of the Committee was balanced equally 
between the East and the West. Bulgaria, Czechoslovakia, 
Poland, Romania and the USSR represented the East and France, 
Italy, Great Britain, Canada and the USA represented the 
West... 10.;, avell. 


Although this period of disarmament negotiations did 
not produce any significant results, it represented attempts 
at discussion of this most complex question. 
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Energy Boara.?® 


There were other suggestions of more 
Canadian participation in the British program,-! but the 
British were awaiting Canadian response to the Cockcroft 
proposal. No Canadian comments were forthcoming, most 
likely because the Canadians favoured American proposals 
for tripartite cooperation. +° 

Historian Margaret Gowing questions whether the 
British missed a tremendous opportunity by not entering into 
a joint program with Canada, when the opportunity had 
presented itself, rather than choosing cooperation between 
the ‘two countries. She suggests three possible difficulties 
with such a jcint program. The first was that Canada did 
not intend to produce atomic weapons. However she mentions 
that this need not prevent a joint project for the production 


of fissile material, especially in light of the fact that 


Canada had sold plutonium to the U.S. and helped Great 


16mne Canada Energy Board, which presumably is the 
Atomic Energy Control Board was established by the Atomic 
Energy Concrol=act;*S seeL946,"er 37 pus. 3Y “Pt wasformed 
to provide an agency responsible for 


the control and supervision of the development, 
application and use of atomic energy, and to 
enable Canada to participate effectively in 
measures of international control of atomic energy 
which may hereafter be agreed upon. 


Preamble to the Atomic Energy Control Act, S.C. 1946, c. 37. 


Libor example there was the proposal made by Christo- 
pher Hinton which suggested Canadian representation on all 
British committees concerned with future atomic energy policy. 


Gowing, supra, n. 9, 143. 


1854., at 143-144. 
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Britain in its plutonium program. The second problem was 
the financing of the program, which Gowing dismisses on the 
basis that Canada may well have been prepared to underwrite 
the majority of the costs as it did for the Montreal labora- 
tory. Finally there would likely be the usual friction 
associated with joint projects of any nature. However 
| 
Gowing points out that Canada and Great Britain certainly 
had a successful precedent to follow in the form of the 
Montreal and Chalk River projects.” 
The conclusion was that it probably would have been 
advantageous to have followed the joint project route. 
In 1946 the British had chosen independence 
with collaboration rather than a joint programme, 
[sic] and although they seemec anxious later to 
change their minds they were not given the 
opportunity to do so. By mid-1947 people in the 
British atomic project wanted to revise the 


choice and return to much closer co-ordination 
and planning. But it was already too late. 


3. The Modus Vivendi 

On December 10, 1947, at a meeting of the Combined 
Policy Committee, discussions were begun on the topic of 
tripartite cooperation and exchange of information in the 
area of atomic energy. This agreement was to be a replace- 
ment for the Quebec Agreement. Essentially it was an 


attempt to accomplish the same thing the Groves-Makin- 


Pearson subcommittee of the Combined Policy Committee had 


19ta., at 145. 


magne er at 146. 
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set out to do but failed because of Article 102 of the 

United Nations Charter. Agreement was Pen Cheden the 
exchange of information and raw materials allocation. 

Two basic changes from the Quebec Agreement were made. 

Quebec Clause 4, restricting British industrial participation 
in atomic energy, was eliminated and Clause 2 which gave 

each country veto power over the others use of an atomic 

bomb was also dropped. 

Other terms of the agreement included a working 
partnership among Canada, Great Britain and the United 
States, the effects of which it was envisaged would extend 
beyond the sphere of atomic energy. Great Britain was 
able to obtain U.S. agreement for sharing of some atomic 
information with the Dominions of the Commonwealth. 7+ How- 
ever, as has been mentioned above, agreement had been 
reached before but action had been held up by the provision 
for registration and publication of international agreements 
by the United Nations. 

In order to eliminate that problem in this instance 
it was decided that this should be simply a general declara- 
tion of intent, called a modus vivendi. This was basically 
to be a temporary working arrangement indirectly derivative 
of the Truman-Attlee-King Declaration of 1945. The modus 


vivendi was not signed but rather, at the meeting of the 


2iohis was quite a change in American policy, which, 
Since the passing of the McMahon Act in 1946, had been to 
restrict as much as possible any information sharing. The 
method of circumventing the restrictions was the clause 
allowing the exchange of information for common defence and 
security. 
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Combined Policy Committee on January 7, 1948 the representa- 
tive of each of the three countries declared his country's 
intention to conduct itself on the basis of the document . 77 
The advantage of such a structure was that the 
Agreement need not be subject to Article 102 of the United 
Nations Charter.?° It is somewhat difficult to understand 
how this agreement was exempt from registration under the 
U.N. Charter. Article 102(1) states: 
Every treaty and every international agreement 
entered into by any Member of the United Nations 
after the present Charter comes into force shall 
as scon as possible be registered with the Secre- 
tariat and published by it. 24 
The modus vivendi was declared in 1948 so it most definitely 
cannot be excluded from Article 102 on the basis that it was 
entered into before the U.N. Charter came into force, which 


° Even if the claim were made that 


was October 24, io45e¢ 
the modus vivendi was simply a corollary to the Truman- 
Attlee-King Declaration of November 15, 1945, it still 
cannot claim to have its origins prior to the date of force 


of the UN Charter. 


The only other possible claim to exemption would be 


22cowing, supra, n. 9, 245-251. Representing Canada 
were Dr. C. J. Mackenzie and George Ignatieff. Id., at 272. 


23,4180 the President did not have to submit the 
agreement to Congress. Id., at 25l. 


24cohn, Basic Documents of the United Nations, 23 
(245 02968)% hn as obit ie 


2°ta., at l. 
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that the modus vivendi was not a "treaty or international 
agreement" as mentioned in the section of the Charter. 


However oral agreements can have similar validity to those 


in written form” and the title given to a particular agree- 


ment has no legal effect in itsele. ~ Moreover the Regu- 
lations to give effect to Article 102 of the Charter of the 
United Nations”° seem to preclude any such claim by the 
wording of Article I, which states: 


[e]very treaty or international agreement, what- 
ever its form and descriptive name, entered into 
by one or more Members of the United Nations after 
24 October 1945, the date of the coming into force 
of the Charter, shall as soon as possible be reg- 
istered with the Secretariat in accordance with 
these regulations. : 


Since there is no real doubt that the modus vivendi was a form 
of international agreement among the United States, Great 
Britain and Canada, even though not formally agreed to in 
writing, it would be concluded that the modus vivendi should 


have been registered in accordance with the terms of Article 


26cupra, 0) @ ian i ams a RAY fe oN 


Friedmann, Lissitzyn and Pugh say that the term 
"treaty" is a generic one, 


fn“addreron to’ the tenn treaty '. 2neor treat 
number of other titles are also applied to inter- 
national agreements: some of the more common of 
these are convention, protocol, declaration, 
charter, covenant, pact, act, statute, exchange 
of notes, and "modus vivendi", as well as the 
word "agreement" itself. 


Friedmann, Lissitzyn and Pugh, Cases and Materials on Inter- 
national Law, 299-300 (1969). 


200 N.S. 11946-1947. I xx, dated December 14, 1946, 
Resolution No. 97. 
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102 of the United Nations Charter. The need for secrecy of 
such an arrangement can be appreciated and hence the action 
taken can be justified on that basis, but not from the stand- 
point of international law. 

For Canada the modus vivendi had two basic effects, 
besides the obvious agreement for cooperation and information 
sharing. Once Beatin GaaeaS was a party to an international 
agreement on atomic energy, which served to establish its 
stature as an atomic nation. The second advantage for Canada 
was that the agreement, it was hoped, would settle some of 
the Anglo-American disputes which had been almost constantly 
a factor in discussions on atomic energy. As it turned out 
however these hopes were somewhat premature because the modus 
vivendi did not serve to settle much of the differences 


between the British and the Americans. 


ae fri paLL Ice Negotiations -Avraltlure~ LOMAgree 
At the end of 1948 Great Britain and Canada began talks 


regarding atomic cooperation in the event of war. The British 
were interested in the Canadians supplying them with polonium 
and plutonium as well as certain weapons research facilities. 
Dr. Mackenzie was very receptive because Canada would then 

be able to construct another pile in order to produce enough 
of the materials. Since Canada had no plans for a bomb and 
nuclear power was still far in the future, this type of 
arrangement would justify the atomic program, which had been 
purely for research up to this point. In further discussion 


held during 1949 all Great Britain wanted by then was the 
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Canadian Bovoniinie: 

In 1949 two proposals for atomic cooperation among 
Great Britain, the United States and Canada were put forward. 
On July 14, 1949 the proposal presented by President 
Truman suggested that all uranium be brought to the U.S. 
for refining and storage, that British and Canadian scien- 
tists join their U.S. colleagues in the United States to 
work with them and that there could be a number of 
unassembled bombs stored on the British Isles. The final 
term of the Truman proposal was done to appease the British 
who felt the need for a defence force and who were working 
on the possibility of their own bomb. However it became 
apparent to Truman that Congress would not accept these 
proposals and so it was decided that any cooperation could 
not include the sharing of weapon datas eo 

The second proposal for cooperation resulted from a 
Combined Policy Committee meeting which began on September 
20. There was more of a sense of urgency at this series of 
meetings prompted by the news received the day before of the 
first successful Soviet atomic explosion. Both the United 
States and Great Britain seemed to agree that it was 


31 


necessary to "maximise the mutual defense effort." The 


American proposal, which was the basis of the discussion, 


22 cowing, Supiia; Ne 94/1325. 


aoe unau, Memoirs, Volume Two, Years of Trial and Hope, 
303-304 (1956). 


31 Gowing, supra, n= 9, 282. 
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involved Canada substantially. The proposal recommended 
that: 

1. to the fullest extent fissionable matererial, 
production plants, large-scale atomic energy 
developments and supplies of strategic 
materials should be in Canada or the United 
States; 


2. expanded production programs should be in 
Canada or the U.S; 


3. to the fullest extent practicable, production 
facilities for the fabrication of atomic 
weapons should be in Canada or the United 
States; 
4. nuclear components of atomic weapons with the 
exception of the amount necessary for the 
common war effort (in the United Kingdom) 32 
should be stored in Canada or the United States. 
This arrangement was seriously being considered by the parties. 
The proposal had a definite advantage for Canada because it 
was wishing to construct a second atomic pile but needed some 
justification other than as a research device. With the 
British agreeing to postpone construction on a third atomic 
pile, the second Canadian pile would be the replacement for 
the work which would have been done at the third British pile. 
Plus it would handle the new work resulting from the proposec 
cooperation. 
Canada advised the meeting that this type of atomic 
"elite" arrangement may become in conflict with other defence 


commitments jointly entered into with NATO aiites. The 


3254, at 283. 


ear ae: at 284. The Canadian atomic commitments to 
NATO are discussed in Chapters IV and VII. 
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proposal was referred to a group of different sub-committees 
for consideration. 

The topic of weapons production presented difficulties. 
George Kennan leader of the U.S. negotiating team suggested 
three possible alternatives in descending order as to their 
acceptability by Congress. The first was that all production 
of atomic weapons would take place in the United States, with 
a supply then given to Great Britain. The second was for. 
Breech weapon production in Canada, while the third, and, 
probably least acceptable to Congress, was a division of 
production between the United States and Great Britain, with 
the latter having a balanced atomic energy program. Great 
Britain rejected the first approach. The Canadian Ambassador 
in Washington, Hume Wrong, stated that the second proposal 
was not discussable. It was politically out of the question 
for the United Kingdom to operate large industrial facilities 
in Canada. >?* 

Finally a brief interim report was approved by the 
Combined Policy Committee, which stated that "the Committee 
had 'on a purely exploratory basis’ considered the problems 
of cooperation from the political, strategic, technical and 
combined planning point of view and had identified ina 
general way the probable desiderata of the governments and 


those aspects which required further eonsiderationetar Lt 


3474., at 285. 


soTd., at 288. 
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was decided that each of the countries would consider their 


positions and would meet again. The negotiations between 
Great Britain and the United States, which presented the 
greatest problems, continued though there were a number of 
serious issues yet unsettled. However the whole proposal 
had to be abandoned when on February 2, 1950, Klaus Fuchs 
was arrested for supplying the Russians with atomic weapon 
information. There were two other external factors which 
preatided further agreement. These were Senator McCarthy's 
communist investigations and the American decision to go 


ahead with the hydrogen bomb. °° 


5. The 1950 Plutonium Sale Issue and Anglo-Canadian 
Cooperation 


The best description of the Ganacten involvement as 
a nation possessing atomic capabilities came from Sir Roger 
Makins who led the British team in the atomic energy talks. 
Makins said that the Canadians 


- . « regarded themselves as full atomic partners 
with the United States and Britain but looked upon 
the present talks as raising primarily Anglo- 
American issues. They were determined to increase 
their programme [sic], but at a leisurely pace, and 
leave themselves free to develop atomic energy 
without restraint in the future. They were sympa- 
thetic and helpful to the United Kingdom position 
and supported the fullest measure of technical 
co-operation [sic] and an intggrated weapons 
production and storage plan. 


Once again Canada's position was somewhat in the middle of 


36ra., at 298. 
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disputes between Great Britain and the United States. 
However in this instance Canada's position was clear and it 
did not have to take sides in the dispute. Rather Canada 
assisted both the United States and Great Britain, where 
it was appropriate and advantageous. °° 

In 1950 Canada and the United States reached agreement 
for the Canadian sale, to the Americans, of all excess 
plutonium. This was important to Canada for the future of 
the second atomic pile. Dr. Mackenzie wrote to Professor 
Cockcroft advising him that the contract with the United 
States was pending. The British were unconcerned. Later 
that year Britain's need for plutonium grew and Canada agreed 
to supply them with one kilogram. However at the end of 1950 
Great Britain asked for a five kilogram loan. This was part 
of a scheme for greater Canadian interest in the military 
aspects of atomic energy, which included the loan of Canadian 
scientists to the British weapons research organization. 

Canada could only supply half of the British request 
and was prepared to do so as long as it did not interfere 


with the agreement it had with the U.S. Great Britain was 


38onnada aided Great Britain with its first atomic 
bomb, and supplied the United States with considerable 
amounts of plutonium. Infra,54-56; 53. As well, since 
1946, Canada had been selling all uranium output, except 
what was needed for research at Chalk River, to the U.S. 
It appears that these sales did not go through the Combined 
Development Agency, which in January 1948 was the new name 
for the Combined Development Trust, or go through the Combined 
Policy Committee. This caused some friction in Anglo- 
Canadian relations because, by direct sales, Great Britain 
did not get a share of the uranium for its use. Gowing, supra, 
ns 97. 373. 
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upset, but had not responded to Dr. Mackenzie's letter 
indicating that they might need such large amounts of 
plutonium. To complicate matters further the United States 
was unwilling to let Britain have the plutonium. However 
matters were straightened out when Dr. Mackenzie persuaded 
the U.S. to allow the Canadian loan to Great Britain. This 
Canadian-American contract was very important for the 
Canadian atomic program because the proceeds of the plutonium 
sales would be sufficient to finance the new reactor in 
Canada and yield a profit for future experiments. >” 
Although this dispute was potentially serious, the Canadians 
managed to obtain a satisfactory arrangement for all 
concerned. 

Another development in 1950 concerned Anglo-Canadian 
cooperation in atomic weapons testing. At that time the 
British were looking for sites for their first atomic test. 
A feasibility study was done in Canada, although there was 
no ministerial authority on either side for Anglo-Canadian 
collaboration in weapon testing. A joint report resulted 
from this study which recommended a comprehensive plan for 
weapons testing. The report divided the tests of atomic 
weapons into three types of purposes. The first purpose was 
to test the functioning of a weapon. Secondly, given a 
weapon of known power, it was hoped to discover certain 
physical effects, like the effect of an explosion in shallow 


water. The third purpose of testing was to prove the 


39tq., at 326. 
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functioning and ballistics of an operational weapon. 
According to the report, the first trial would accom- 
plish the first and second purposes and, if agreement could 
be reached, there might be one or two tests a year for several 
years. If a suitable Canadian site could not be found, one 
in the Pacific would be used and a Canadian site would then 
be employed for subsequent tests. This would mean that the 
eancadon Site would not need to be ready until the summer 
of 1953, one year later than necessary for the first pec. 
Seven Canadian sites were examined as eee 
for the first British explosion. One near Churchill, 
Manitoba seemed ideal except that the shore was too shallow 
for ships to be used. Eventually it was decided to use the 
Monte Bello site near Australia. ‘+ 
Canadian aid to the British for their first atomic 
explosion extended beyond the possibility of using a Canadian 
Site. Gowing says that Great Britain was able to have a 
close and productive relationship only with Canada, although 
it did have uranium arrangements with the United eparess 
Much preliminary research and Se minentakion took place at 
Chalk River with Canadian assistance, although the work was 


of no real interest to the Canadian atomic project. > Chalk 


10 cowing, Independence and Deterrence, Britain and 
Atomic Energy, 1945-1952, Volume 2, Policy Execution, 4/77 (1974). 


4154, at 478-479. 
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River provided the British with information on the behaviour 
of plutonium, 74 as well as supplies of plutonium which 


45 The British 


expedited the Monte Bello project. 
authorities decided that Canadian and Australian scientists 
should be invited to participate in the explosion test, 


which occurred on October 3, 1952.78 


6. Canadian-American Cooperation 

Despite the fact that no real working tripartite 
agreement existed for atomic cooperation among Canada, the 
United States and Great Britain, Canada, as mentioned above, 
played a valuable role in the British atomic program. 
Similarly the relationship between Canada and the U.S. 
continued to be closely cooperative. On June 15, 1955 an 
agreement was signed for Cooperation regarding Aone 
Information for Mutual Defense Purcosessn +. Under the terms 
of the treaty, Article I, s. 1, there is provision for the 
exchange of atomic information, which the Government making 
the information available to the other deems necessary to: 

(a) the development of defense plans; 


(b) the training of personnel in the employment 
of and defense against atomic weapons; and 


44 cowing, Supra, n. 40, 414. 


advent 401 466c 


aera, at 484. However it is difficult to ascertain 
who, if anyone, from Canada was invited to participate. 


arte States Treaties and Other International 
Agreements, 1955, Volume 6, Part 2, 2607. 
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(c) the evaluation of the capabilities of potential 
enemies in the employment of atomic weapons. 8 


The treaty further states in Article I, s. 2, that the 
information shall only be used for the preparation and 
implementation of defence plans in the mutual interest of 
both parties. Article II, s. 2, makes it clear that there 
shall be no transfer of atomic weapons or special nuclear 
material. 

This treaty is evidence of the fact that Canada and 
the United States would have to cooperate for the defence of 
North America. It is significant in the fact that, although 
Canada had no interest in pursuing the construction of an 
atomic weapon, it would, by necessity, have to shift its 
position at least somewhat regarding atomic weapons. Even- 
tually as will be shown below the mutual defence of North 
America was to lead to NORAD and the location of nuclear 
weapons on Canadian soil. 

The 1955 Treaty for Co-operation Regarding Atomic 
Information for Mutual Defense Purposes was replaced by the 
Signing of an Agreement for Co-operation on the Uses of 
Atomic Energy for Mutual Defense Purposes on May 22, To5o5 
Simple examination of the differences in the titles of the 
two international agreements will indicate that the Canadian 


position had shifted in the intervening four years. One of 


iid -sgate2e07=26G8. 


‘2 hATtea States Treaties and Other International 
Agreements, 1959 Volume 10 Part 2, 1293. 
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the factors in this change was the closer Canadian-American 
defence cooperation, which resulted from the signing of the 
NORAD agreement the year before!° 

The terms of the second treaty bear examination in 


order to better appreciate the change which had occurred 


regarding Canada and atomic weapons. Article I provides 


for the exchange of information and the transfer of materials 


and equipment, providing it will not create an unreasonable 
risk to the defence and security of the transferor country. 
This general provision indicates an easier attitude by the 
United States, at least towards Canada, regarding both 


ot Article II, which 


atomic information and materials. 
deals with the exchange of information, further indicates 
a change. According to the provision of the treaty, 
information will be exchanged, by both parties, if it is 
necessary to: 
A. the development of defense plans; 
B. the training of personnel in the employment 
of and defense against atomic weapons and 
other military application of atomic energy; 
C. the evaluation of the capabilities of potential 


enemies in the employment of atomic weapons and 
other military applications of atomic energy; 


50 ' 
For a discussion of NORAD see Chapters IV and VII. 


51 A 
Both the treaties were a function of the amendment 


to the McMahon Act, which took place on October 31, 1951. 
The British had originally feared that the amendment of 
the McMahon Act would bring the Americans and Canadians 
closer, thereby creating problems in Anglo-Canadian 
cooperation. However the anticipated problems did not 
arise. Gowing, supra, n. 9, 417. 
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D. the development of delivery systems compatible 
with the atomic weapons which they carry; and 


E. research, development and design of military 
reactors to the extent and by such means as 
may be agreed. 

Comparison of Article II of the 1959 treaty with Article I, 
section 1 of the 1955 treaty indicates first of all, the 
rapid change of technology that had occurred in the four 
years between treaties. Sections B. and C. of 1959, which 
are parallel to subsections (b) and (c) of 1955, mention 
"Other military applications of atomic energy". This was 
not included in the 1955 treaty but was included in 1959 
presumably to cover atomic-powered vehicles such as submarines. 
The 1959 treaty has two new reference points for exchange of 
information. The first is the development of delivery 
systems for atomic weapons and the second deals with military 
reactors, which is defined as a reactor for the propulsion 
of military vehicles.” 

The more significant articles of the 1959 treaty are 
Articles III and IV, which deal with the transfer of 
Materials or equipment from the United States to Canada. 
Article III deals with the transfer by the U.S. to Canada of 
nonnuclear parts of atomic weapons systems involving Restri- 


cted para for the purposes of improving Canada's state 


Dee aciie XII section F. 


>3Nonnuclear parts of atomic weapons systems involving 
Restricted Data by the definition in Article XII section D 
means: 


parts of atomic weapons sytems, other than non- 
nuclear parts of atomic weapons [see f. 54], which 
[Continued on next page.] 
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of training and operational readiness. Article IV provides 
that by amendment to this agreement the United States may 
transfer to Canada military reactors or parts thereof for 
military applications and special nuclear material for 
research on, development of, production of and use in 
Military reactors for military applications. However the 
Article IV provision is only applicable if the 1959 treaty 
were amended to provide for such transfers. 

Although this treaty provides for a significant 
change in the atomic program in Canada, by the terms of 
Article VI Section B, it does not allow for the transfer by 
either country of atomic weapons or nonnuclear parts of 
atomic weapons.” * This means that under this treaty Canada 
could still not obtain an atomic weapon or parts of an 
atomic weapon which are made specially for the weapon and 
not used for any other purposes. 


Taking into consideration the information the Chalk 


River Project had provided in assistance of the British atomic 


[Continued from p. 59] 
contain or reveal atomic information and which 
are not made, in whole or in part, of special 
nuclear material. 


4 ccording to Article XII section D, nonnuclear 
parts of atomic weapons means: 


parts of atomic weapons which are specially 
designed for them and are not in general 
use in other end products and which are 

not made, in whole or in part, of special 
nuclear materials. ... 
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61 
explosion at Monte Bello and the above treaties for mutual 
defence with the United States n> the events which were to 
follow as far as atomic weapons in Canada do not seem that 
incredible. Obviously there are far more factors which 
influenced the turn of events, some of which will be 
discussed below, but the progression of Canadian involvement 
as an-atomic power is definitely a factor not to be over- 
looked when considering the fact that this country had 
atomic warheads. It is safe, and perhaps inane, to say that, 
had Canada not been a part of the war effort to produce the 
atomic bomb, the subsequent Canadian activities likely would 
not have occurred. However, beyond that obvious statement is 
the important aspects of the early developments of atomic 
energy in Canada. Canada was drawn into the "atomic world" 
by two different necessities: the American need for uranium 
and the British requirement for a location for its Cambridge 


team of scientists. It may well be these initial events, 


>3Gne other treaty bears mention, but only briefly. 
This is the Agreement Between the Government of Canada, the 
Government of the United Kingdom of Great Britain and 
Northern Ireland, and the Government of the United States 
of America As to Disposition of Rights in Atomic Energy 
Inventions, dated September 24, 1956. Canada Treaty Series, 
1956/4. The purpose of this treaty was to settle the 
disposition of rights to inventions and discoveries of the 
Combined Policy Committee. Article II states that the 
Government or Governments employing the inventor or inventors 
shall own the rights, title and interest in any of the Combined 
Policy Committee inventions. In addition, Article III provides 
for the exchange of certain rights, title and interests in 
all atomic energy inventions which are the subject of patents 
or patent applications by one Government in the country or 
countries of either or both of the other two Governments as 
of November 15, 1955. 
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coming as they did from the two different countries, set 

the stage for the unique role the Canadians were to play 
regarding the disputes between the United States and Great 
Britain. The fact remains that the formal and informal 
arrangements which existed between Canada and the United 
States and between Canada and Great Britain each contributed 
to a different and increasing Canadian role in the field 


of atomic energy. 
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CHAPTER IV 


CANADA'S NUCLEAR WEAPON COMMITMENTS TO 
NATO AND NORAD 

One of the most dramatic events in international 
law since World War II is the advent of the international 
organization.? Canada was a part of this trend toward 
the establishment of international and regional organi- 
zations and it was through two of these organizations that 
it became entangled in the nuclear weapons problem of 1963. 
This discussion will focus on Canada's nuclear weapon commit- 
ments to the North Atlantic Treaty Organization (hereinafter 
referred to oe NATO) and the North American Air Defence 
Command (hereinafter referred to as NORAD). It is through 
such an examination that subsequent events can better be 


appreciated. 


1. NATO 


NATO was established by the signing of the North 
Atlantic Treaty on April 4, 1949. The Canadian motive in 
its "crusade" for NATO was political--to build a strong 
alliance for common action by western democracies grouped 
around the United States. The first NATO involvement with 


nuclear power took the form of an Agreement Between the 


Per vedmann "The Role of International Law in the 
Conduct of International Affairs", International Journal, 
170 (1964-65). 


aeeliner, Canada in NATO, 19 (2970). 
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Parties to the North Atlantic Treaty for Co-operation 
Regarding Atomic Information. > The emphasis of the agreement 
was for the United States to provide NATO with atomic 
information. However Article V provided the terms by which 
the other NATO countries could share their atomic information. 
To the extent they deem necessary, these countries could 
make available to NATO information in the same categories 
as that provided for the U.S. under Article I of the agree- 
ment. Article I states that information may be supplied if 
the supplier deems it necessary to: 

(a) the development of defence plans; 


(b) the training of personnel in the employment 
of and defence against atomic weapons; and 


(c) the evaluation of the capabilities of potential 
enemies in the employment of atomic weapons. 


By the terms of this agreement there were to be no transfers 
of atomic weapons or special nuclear material.” This treaty 
bears a remarkable resemblance with the priberat agreement 
between Canada and the United States for cooperation regar- 
ding atomic information for mutual defence purposes. ° The 
only real difference is that the NATO agreement is multi- 


lateral and the information is to pass in one direction; from 


2 ee se ELedtyoel les, 1956/4, signed June 22, 1955. 
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the parties to the North Atlantic Treaty to the North Atlantic 
Treaty Organization. 

Later in 1955 NATO became more involved with nuclear 
weapons. At a NATO meeting held in Paris on December 15 
and 16, it was formally decided that the NATO forces would 
be armed with "the most advanced--a euphemism for atomic-- 
weapons <"" It appears that tactical nuclear weapons were 
already being supplied for the defence of western Europe and 
that agreement on the employment of the weapons had been 
reached by December of 1954.° The decision to arm NATO forces 
with nuclear weapons was reiterated at a Paris meeting of 
heads of government of the NATO countries which was held on 
December 16-19, 1957. The decision was now no longer couched 
in ambiguous phraseology. The Final Communique of that meeting 
clearly stated the NATO position. 

- . « NATO has decided to establish stocks of 

nuclear warheads which will be readily available 

for the defence of the Alliance in case of need. 

In view of the present Soviet policies in the 

field of new weapons the Council has also decided 

that intermediate range ballistic missiles will 

have to be put at the digposal of the Supreme 


Allied Commander Europe. 


etd, ee : 
The communique was signed by Prime Minister John Diefenbaker 


Teenie supra, n.° 2, 44. 


opearson) Mike, the Memoirs of the Right Honourable 
Lester B. Pearson, Volume II , 90 (1972). 


9Final Communique of the Meeting of the Heads of 
Government of the NATO Countries, in Paris, 16-19 December, 
L957/.28Article 20...Gellner, supra, n. 2, 45. 
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on behalf of Canada.?° It seems therefore that Canada agreed 


with this policy. 

A necessary result of the decision to incorporate 
nuclear weapons into the NATO arsenal had to be a change of 
tactics, which involves different roles for the armed forces 
of the NATO countries. Canada was asked to assume the 
new "strike-reconnaissance"=+ role. NATO Commander General 
Lauris Norstad briefed the cabinet in May 1959, explaining that 
the RCAF was chosen because of its competence and that the 
"strike-reconnaissance" involved the use of nuclear Weanons..* 
Later the Canadian government accepted this new role for 
the Canadian Air Force in Europe. 

On July 2, 1959 the Honourable G. R. Pearkes, Minister 
of National Defence, announced that the Lockhead F-104 Star- 
fighter was chosen as the Canadian forces aircraft for the 
strike-reconnaissance role. The plane was built in Canada 
with Canadian modifications and called the gra Lodea. In 
March 1960 it was announced that the Canadian army brigade in 
Europe would be armed with the U.S. "Honest John" surface to 


surface iieailed. at Both the CF-104 and Honest Johns were 


SO idts ,atabAl 


11 .ceording to Gellner "strike" in NATO parlance means 
an attack with nuclear weapons. Id., at 55. 


Damien Canada in World Affairs 1961-1963, 80 (1968). 


130verseas delivery began in October 1962 and the planes 
were operating in Germany in December 1962. Gellner, supra, 
Nive poe 


1961 rahe Honest Johns were dispatched overseas in December 
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nuclear weapons carriers, although conventional warheads 
were available in the U.S. for the latter. However the CF-104 
could only employ a nuclear payload. This fact is important 
because, aS will be discussed Belews there was some 
suggestion that the Canadian government did not realise that 
it was committing itself to the acquisition of nuclear weapons 
for the forces. 

The arrangement by which Canada could (and eventually 
did) obtain nuclear arms for its weapons systems for NATO 
was the standard agreement by which all the American allies 
obtained U.S. warheads. This is in accordance with the United 
States Atomic Energy Act. The method of acquisition, 
referred to as the "two-key" arrangement provides that the 
warheads be stored next to the carriers (in this case the 
CF-104 and Honest John), but in U.S. custody and control. The 
warheads would only be released to the ally by the President 
of the United States, when he thought it necessary. At this 
point it would then be up to the ally to decide whether or 
not to use the weapon with the warhead. By this method the 


U.S. maintained absolute control over the nuclear arms until 


the President released them. In essence this meant two things: 


the United States could decide if atomic warheads could be 
used (not that they must be used by the ally) and that the 
allies (Canada included) would accept the nuclear weapons 


subject to the terms imposed by American law. The two-key 
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arrangement was the subject of discussion in the heated debate 
Over accepting nuclear warheads® because some felt that such 
an arrangement undermined Canadian eaGere: Ghty >" 

In conclusion, Canada had accepted the new roles 
requested of it for Canadian forces in Europe for NATO. There 
is no question that the commitment to supply the forces was 
in writing although it is not clear that the agreement 
specifically states that they were to be atomic.?° General 
Norstad clearly stated his interpretation of the Canadian 
commitment at a Press Conference in Ottawa on January 3, 1963. 

We established a NATO requirement for a certain 

number of strike squadrons. This includes 

tactical atomic strike squadrons, and Canada 

committed some of its force to meet this NATO- 19 

established requirement. And this we depend on. 
2. NORAD 

The Canadian involvement with nuclear weapons through 
NORAD was equally as important as those in NATO and was 
equally vague during this period of time. NORAD was formed 
on May 12, 1958 by an exchange of letters between N. A. 
Robertson, Canadian Ambassador to the United States and C. A. 


Herter on behalf of the Secretary of State John Foster Dulles. 
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ihe sreacon. the young Diefenbaker government agreed to the 
establishment of an on-going air defence system was that if 
another war were to come, it was expected that it would 
likely be with such extreme quickness that there would be 
no time to arrange any type of joint defence before the first 
strike. This was compounded with the fact that a nuclear 
attack, which was the prediction, would cause such tre- 
mendous devastation that although a retaliatory strike may be 
feasible, it would not diminish the damage which would 


cee This new offensive military 


already have been inflicted. 
strategy, which resulted from the advent of the nuclear weapon, 
necessitated a new defensive strategy--NORAD. 

NORAD was obviously dominated to a great extent by 
the United States because it was the Americans who were 
providing the lion's share of the defence of North America. 
However Canadian input was definitely provided for in the 


ae 


structure of NORAD. The philosophy of the NORAD arrange- 


ment was based on the use of tactical nuclear weapons as a 
deterrence to the Soviet bomber threat of North America. “> 


As the military capabilities improved with the innovation of 


2ictacey, "Twenty-one Years of Canadian-American 
Military Co-operation 1940-1961", Deener, Canada-United States 


treaty Rélations, .115-. (1963). 


22ror example, the Commander-in-Chief NORAD and Deputy 
could not both be from one of the two countries. In practice 
it would seem obvious that the Commander-in-Chief would be 
American while the Deputy would be Canadian. 


23hyon, supras inwal2y 77s 


vets iil nigel ' 
A ah s hs 


od yam eALige “eg bes 5 ie 


_ bivow dobdw gsm nite, i 
qinget avienstio ou, akdT 


Bs ed taslouc to pian call . 


5 @6 efogsew ‘teolsurt Aaeibide ‘ii 7 a 
S iso bremA Ajz0¥ to twos — RES 


msolzem4-netbsasd to exset SHO-YsneWE" \voond eli a 
—nogede Bessateeeense . Ly ORS ee a eee $b pprpier as 


ytuged - ‘bhi canon iat —tebrésmmod efit! 
soitosiq mi «+ toi oa ys o ie Ss 

ed Siuow Yetd “ai gen er 7 3 dads 
" | : a | a , b PE my Ey ail ied 7 ie. He 


* 7 } ith 


70 


long-range missiles, the deterrence tactic was extended too. 
Bearing in mind the above basis for the defence of North 
America, it is not at all surprising that the United States 
would want the Canadian contingent in NORAD to be nuclear- 
armed. 74 

The first step in the direction of nuclear weapons 
for Canada through NORAD came on September 23, 1958, when 
Prime Minister Diefenbaker announced the incorporation of 
the U.S. Bomarc guided missile into the Canadian Air Defence 
system. The Bomarc-B was the replacement for the CF-105 
Arrow which was discarded. 7° The missile is an anti-bomber 
weapon with a range of 400 miles. Although it could have been 
fitted with a conventional warhead, with a great loss in 
efficiency, no such warhead was ever ordered or designed. 
According to the agreement the United States was to pay and 
supply the ammunition for the fifty-six missiles which were 
to be based in two squadrons at North Bay, Ontario and 
La Macaza, Quebec. These two bases would protect Toronto 
and Montreal as well as the Strategic Air Command bases in 
the U.S. In the agreement the Americans were given no reason 


a einem Supraginww 2p 61. 


25NaTO Bibliography, 142 (1963). 


26mhe government said that the reason the Arrow contract 
was cancelled was because, by the time the Arrow was to be 
operational, the threat of bomber attack would be overshadowed 
by the threat of the long-range missiles. The enormous costs 
of the Arrow must also have been a factor in the decision. 
The costs were exceptionally high because Canada could not 


sell the plane to any of its allies. Stacey, supra, n. 21, 
116: 
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to doubt that the missiles would be armed with nuclear 
warheads as soon as they were installed. *’ Installation 
of the Bomarcs was completed in 1962 but without any war- 
heads at alig. 
In June 1961 the Canadian government obtained sixty- 
four CF-101B (Voodoo) aircraft from the United States for the 
RCAF squadrons in NORAD. The planes were armed with 
conventional air-to-air rockets. Mowever, for efficiency, 
they should have been armed with nuclear warheads.*” In 
exchange for the aircraft, Canada took over responsibility for 
the Pinetree Radar system. By integrating the Voodoos into 
the RCAF NORAD contingent the Canadian government was 
admitting that Pre threat of manned bomber attack was still 
a very real possibility--more so than they had anticipated 
in 1958 when the Arrow was abandoned. °° 
As was the situation with NATO, Canada had two nuclear 
weapon carrying systems for NORAD, but neither of these 
systems had any nuclear weapons. The Voodoos had conventional 
attack capability but the Bomarcs had no utility at all 


Since they did not have any warheads--nuclear or conventional. 


The United States had wished (if not expected) that Canada 


? 7 Geljner, supra, n. 2, 79-80. 


281 yon, BUDLa, Ne Le, 157. 
7Tderat 81. 
30 


Stacey, supra, n. 21, 117. 
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would accept nuclear warheads but had not pressed the issue. 
However the American position changed drastically after the 
events of the Cuban Missile Crisis, when it was decided 
that it was necessary to insist on Canada's compliance. >> 
In order to obtain nuclear weapons for the NORAD 
systems it appears that Canada would have to enter into the 


32 It is not clear 


two-key arrangement with the United States. 
whether such an arrangement would have been necessary for 
Canadian acquisition of nuclear arms for just the NORAD 
systems because NORAD was a joint U.S.-Canadian effort with 
an American Commander-in-Chief. Gellner is not explicit on 


this topic when he says: 


- - « the United States wanted the Canadian 
component of NORAD to be nuclear-armed just as the 
American was. Perhaps because it considered the 
problem to be indivisible, Washington thought 

that it had to insist on Canada also entering, 
in respect to its nuclear weapon carriers assigned 
to NATO . .. into the standard agreement by 

which U.S. allies arranged for the provision 

of American nuclear warheads in a manner that 
accorded with the United States Atomic Energy 

Act. 


However it does not seem likely that the United States 
authorities would be agreeable to atomic warheads being 
supplied to Canada without following the provisions of the 
Atomic Energy Act, even though NORAD was a bilateral agree- 
ment for the defence of North America. 
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The commitment to accept nuclear weapons for Canada's 
four nuclear carriers systems was never enunciated ina 
formal treaty. However it is unreasonable to believe 
that NATO headquarters would have entrusted the nuclear 
strike role to the RCAF in Europe or that the United States 
would have placed the two Bomarc squadrons in Canada, had 
they not been certain of Canadian agreement towards the 
nuclear weapons. Peyton Lyon says that the reason there 
was no formal ee document to this effect was because 
Canada's willingness to accept a nuclear arsenal for the 
weapons systems was clearly implied by Canadian actions, 
public announcements and private discussions between govern- 


ment “ya eke ea 


34tyon, Supwayan.Ci2,2 02.6. For E£urther statements 
claiming a Canadian commitment to nuclear weapons, see Id., 
acrs2, f£. 6. 
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CHAPTER V 
THE NUCLEAR WEAPONS CONTROVERSY: POLITICS 


The issue of accepting nuclear weapons for Canadian 
forces in NORAD and NATO is one of the most interesting in 
Canadian political history. The events which led to the 
defeat of the Diefenbaker government and the quick acceptance 
of the weapons by the succeeding Pearson administration 
created some interesting legal problems. However it is 
necessary to examine the circumstances surrounding the 
'Diefenbaker crisis" before analyzing the legal implications. 

As was mentioned, it seems quite clear that Canada 
had voluntarily agreed to supply nuclear roles as part of 
its NATO and NORAD contingents.~ There was some suggestion 
that when the controversy regarding the arming of Canadian 
nuclear weapon carriers with nuclear warheads became such 
an explosive political issue, the Canadian government had 
not realized that it was really committing itself to the 
acquisition of nuclear weapons. This approach cannot be 
seriously considered hecduce it is inconceivable that the 
Canadian government could have ventured into the biggest and 
costliest single weapon system program ever undertaken in 


this country without knowing what the implications were. 
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It is clearly indicated that there was no misunderstanding 
of the commitments to which Canada bound itself by the words 
of Prime Minister Diefenbaker in a speech in the House of 
Commons on January 24 and 25, 1963. 

In December, 1957, I was one of those who attended 

the meeting of the NATO powers in Paris. We agreed 

to the establishment of stockpiles of nuclear 

warheads in NATO nations, to be readily available 

for use by nuclear forces in Europe who were then 

confronted with the threat of Russian nuclear 

weapons against them. 
The Prime Minister was more emphatic the second day of his 
address: 

- « »« we undertook to equip our squadrons assigned 

to NATO for a strike reconnaissance role, which 

role would include the mission of delivering 

nuclear weapons. No one was under any misunder- 

standing in that connection. 4 
1. The Political Positions 

In order to better understand the political turmoil 
and conflicting legal arguments surrounding the acceptance 
of nuclear weapons, it is important to appreciate the positions 
taken by the different political parties in Canada, in 
particular, and, as well, the stands of some of the political 
actors in this era of Canadian history. 

(i), The Progressive.Conservatives 

The Progressive Conservative party, which at the time 


in question held a slim plurality in the House of Commons and 


as a result formed a minority government, had committed this 


2960-63) Sandchopebs,.. 31284 
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country to the policy of acceptance of nuclear weapons. 

It would seem logical then that the government, and 
particularly the more influential members of the Cabinet 
would be in favour of the policy which had been adopted over 
the period of time beginning in 1957. However one of the 
reasons for the government's hesitation in actually reaching 
an agreement with the United States which would facilitate 
the acceptance of the nuclear weapons was the strong personal 
opinions of the Prime Minister himself on the subject of 
nuclear weapons.> It is difficult to understand why, if 

Mr. Diefenbaker was personally hesitant to accept nuclear 
weapons, he agreed to the nuclear posture of both NATO 


and NoRAD. © 


Diefenbaker's views against nuclear weapons were 
reinforced when Howard Green became the Minister of External 
Affairs on August 19, 1959, which was soon after the decisions 
had been made to acquire the two principal nuclear weapons 


systems--Bomarc for NORAD and CF-104 for nato. / Green 


bitterly disliked nuclear weapons and was very much 


>Gellner, supray Chey Ev; t.. 2, 62. 


: Perhaps a plausible explanation is that since he 
agreed to both NATO. (December 19, 1957), see;"Ch-"£V-at 65 
and NORAD (May 12, 1958), see Ch. IV at 68, at such an early 
date after taking office as Prime Minister, that Diefenbaker 
Simply accepted it as an unquestionable Canadian role. 


‘the announcement of the CF-104 was made on July 2, 
1959, see Ch. IV at6¢6, and the announcement of the Bomarc 
was on September 23, 1958, see Ch. IV at 70. 
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pro-disarmament. © 
As well, there were some members of the Progressive 
Conservative Cabinet who had misgivings about the two-key 
arrangement by which Canada was to receive the nuclear 
weapons. It appears that the proposed arrangement aroused 
some nationalist Srotlonss: There was a fear that the concept 
of joint control with the Americans would infringe on 
Canadian sovereignty. This viewpoint will be considered 
in detail below. ~° 
These above factors influenced the government's 
position and as a result Diefenbaker put off negotiations with 
the United States about the acquisition of the nuclear weapons 
for the carriers. The public reason given by the Prime 
Minister was that "no decision will be required while progress 
toward disarmament continues."11 At first glance this seemed 
like a plausible position for the government to take, however 
it must be pointed out that at the time this statement was 


made, the Soviet Union had stalled the disarmament talks by 


walking out of the Paris Summit Conference and the Disarmament 


enh te is evident from the Minister of External 
Affairs' address to the House of Commons on January 24, 
1963. (i9G2>63)' "3" HeCs (Deb.;- 5065-S07 b> **See-alsorLyon, 
SUDA yw Che PU Vy Ten 22, 0S) 


2Geliner, SUDA, 1.6 bel Vail < +2 63% 


10, nfra, 98-106. 


1lprime Minister Diefenbaker's address to the Canadian 
Club in Ottawa on November 24, 1960. Gellner, supra, ch. IV, 
heto2, Ose 
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Conference in Geneva, ostensibly over the U-2 incident.“ 


A little over a year later Diefenbaker altered the 
stand Borewhas by saying that Canada was not accepting the 
nuclear warheads for the time being because it believed that 
this would further the cause of disarmament. As long as 
there existed a possibility for disarmament, the reasoning 
was that there should be no proliferation of the nuclear 
family.?* John Gellner points out that this might have been 
a politically acceptable though a militarily impossible 
compromise, had not the Cuban missile crisis intervened. The 
Cuban incident precipitated a change in American thought. 
Until this time the U.S. had wished the Canadians would accept 
the nuclear weapons but had not pressed the issue. However 
then it was decided that it was necessary to insist on Canada's 
compliance. 

The argument that Canada should not accept nuclear wea- 
pons because there should be no proliferation of the nuclear 
family was later refuted by the Americans: 

- e « [t]he provision of nuclear weapons to 

Canadian forces would not involve an expansion 

of independent nuclear capability, or an increase 

in the 'nuclear club'.14 

One other argument which was influential in deterring 
the government from concluding the necessary agreement with 
the United States was that Canada's image vis-a-vis the 


African and Asian third world countries would be enhanced 
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ca tement, see, infra, 86-88. 
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if it did not possess nuclear weapons.?> This "clean 
hands" argument had one major flaw in it as General Foulkes 
former Chairman of the Chiefs of Staff, pointed out: 

Canada cannot expect to get very much 

credit for this retarded change in policy, 

as it is well known in U.N. circles that 

Canada had no scruples about making handsome 

profits by sejling tee UbANLUM 0 ekOr weapon 

manufacture. 

A final factor which influenced the Diefenbaker 
position was the increased popularity of the "ban the bomb" 
movement in Canada. Although the movement may have had philo- 
sophical attraction to many of the Cabinet members, it is 
more likely that the real effect was from cold political 
considerations. It was feared that the Liberals, who had 
by this time changed their stand on the issuet/ would get 
tremendous political mileage from supporting the "ban the 
bomb" movement .18 


Whatever may have been the reasons for the Diefenbaker 


government's decision to waffle on the acceptance of nuclear 


tohester Pearson also subscribed to this viewpoint. 
T. C. Douglas quotes him as saying to the Liberal men's 
club of Vancouver in January, 1961: 


Canada must remain a non-nuclear power. By 
doing so, Canada can lead the middle powers 
in the struggle to abolish nuclear weapons 
and eventually all armaments. 
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weapons, the fact remains that the commitments to obtain, 
and if necessary employ, the nuclear weapons were made. The 
result of this predicament, as will be seen, was a most heated 
political debate, which raised some unique legal implications. 

(2) The Liberals 

If the stand of the Progressive Conservative party 
seems confusing, the Liberal position will appear almost 
incomprehensible. Liberal leader Lester Pearson, ina 
speech in the House of Commons on February 20, 1959, clearly 
agreed with the commitments made by the Conservative govern- 
ment. 

I « »6 « agree with the Prime Minister that 

anything that can be done to limit the 

extension of the manufacture of these weapons 

should be done. I welcome his statement that 

these, nuclear weapons are not to be manu- 

factured in Canada. Nevertheless, with regard 

to the warheads of Bomarc missiles and defensive 

weapons of that kind, it seems to me that it 

would be quite insupportable, as long as they 

are used, to have Canadian air squadrons without 

them and the United SENS squadrons on the 

same airfield with them. 
However less than two years later the Leader of the Opposition 
and his party adopted an opposing viewpoint to this matter. 
Perhaps one of the reasons for this change was, as the 
Progressive Conservatives had feared, that the Liberals 
wished to take advantage of the popularity of the "ban the 


bomb’ campaign. Pearson's address at ‘the opening of the 


National Liberal Party Conference held in Ottawa on January 


roule at 58. 
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13, 1961 was clearly against the acquisition or use of 


nuclear weapons by Canada under any system of national or 


20 


joint control. Not only were these the views of the 


leader, but the National Liberal Party adopted a resolution 
incorporating much of what Pearson had said. 


Canada cannot deny nuclear weapons to other 
nations and at the same time arm her own forces 
with them. A new Liberal government therefore 
should not acquire, manufacture or use such 
weapons either under separate Canadiap COnCLO. 
or under joint U.S.-Canadian control. A 


The only part of the Liberal position that remained 
| 


constant over this period of time was the opposition to the 


22 However there 


manufacture of nuclear weapons in Canada. 
is a significant change in the views of the Liberals, and 
particularly Mr. Pearson, regarding nuclear armaments for 
the Canadian forces at home and in Europe. The Liberals 
had not finished changing their minds yet because two years 
later they once again reversed their stand, with different 


j 23 
reasoning. 


(3) The New Democratic Party end the Social Credit 


Insofar as the other two parties in the House of 


MTG at. 62. 


2ita., at 63. 


Sa) the political parties in Canada were in agree- 
ment on this issue. This had been the policy since World 
War II and was in fact reiterated in 1964 in the Defense 
White Paper. 


23366) infra, 84. 
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Commons are concerned it will suffice to briefly mention 
their respective positions at the time of the political 
debate. The New Democratic Party was unequivocally 

opposed to Canadian possession of nuclear weapons in any 
instance.** The Social Credit attitude is more difficult 

to ascertain. The party was opposed to the use of offensive 
nuclear weapons of mass destruction but seemed to be in 
favour of maintaining a system of nuclear deterrence for 


North Americas 


2. The Cuban Missile Crisis 

Despite the fact that it appeared that the Diefenbaker 
government wes moving further away from obtaining nuclear 
warheads for the Canadian weapon systems there was one 
incident which almost resulted in the Conservative government 
concluding the necessary agreement with the United States. 
According to some sources Diefenbaker's government came 
very close to accepting the warheads during the Cuban 
missile crisis.7° The crisis served to illustrate how useless 
the Canadian weapon systems were without the warheads. The 
feelings of the government are evident from the fact that 
after the crisis, in October, 1962, Canada proposed discus- 


sions with American officials in order to determine the 


24 (1962-63) 3 H.C. Deb., 3100. 


2°Td., at 3089-3091. 
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provisions of an agreement by which the Canadian weapons 
systems could be provided with the appropriate nuclear 
weapers 2)’ However those discussions had not been concluded 
when the Diefenbaker government was defeated in a non- 


confidence motion in the House of Commons on February 5, 1963. 


3. The House of Commons Debate 

The great debate regarding nuclear weapons for Canada 
began in the House of Commons on January 25, 1963. During 
the course of the debate which took place on the 25th and 
26th of January and the 4th and 5th of February, the Conserva- 
tives and the Liberals took new stands on the issue. The 
Conservatives acknowledged that the commitments to accept 
nuclear weapons for NATO and NORAD were undertaken, but came 
up with a new reason why Canada should not necessarily 
conclude the agreement with the United States. Previously 
the government was saying that it was not necessary to have 
such an agreement simply because the weapon systems had not 
been deliverea?® but since those weapons sytems were now 
installed and awaiting the agreement for the training of 
Canadian personnel, Prime Minister Diefenbaker said that 
there had been changes in the strategic thinking and planning 


in the western eaten As a result Canada should not just 


2774., at 157. 


28 ifog2263) 3°H.C. Deb., 3119. 
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follow its previous commitments but re-evaluate the situation 
in the light of the new circumstances. Diefenbaker 

wished to delay any decisions until after the meeting of 

NATO nations which was to take place in Ottawa in May of 
1963. As far as NORAD is concerned the Prime Minister 

stated that negotiations will continue with the United 

States so that "in case of need nuclear warheads will be 

made readily available."°° It should be noted that this 
statement does not say that the weapons will be in Canada 


but only that in case of need they would be available. 


The Liberals on the other hand did another about face 


in their policy regarding nuclear weapons. However the reason 


for the Liberal decision to propose acceptance of the war- 
heads was significantly different from that in 1959. Mr. 
Pearson supported the acceptance of the weapons on the 
grounds that Canada had committed itself to such a course 

of conduct and as a result must honour that voluntary commit- 
mene: 


I say that it is humiliating and dishonourable 
for Canada to make pledges and accept commit- 
ments and then refuse to discharge them.... 
Canada cannot maintain a position of respect 
and influence in the world on any such basis. 


What then should the government do? It should 
act in orcer to ensure that the commitments accepted 
by Canada with her allies wil} be discharged by 
Canada as long as they exist. A 
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85 
Pearson mentioned the fact that alteration of Canada's commit- 
ments was feasible a few years prior to the situation in 1963 
and that implementation of any change in policy would take 
years to take placece 

Pearson does not make it clear whether the responsi- 

bility is a legal one. He does quote a woman delegate at 
the Conservative convention who was reported by the press 
to have said: "([wle have contracted. We have this by 
agreement. We promised. We have no choice now whatsoever.">> 
That quotation although it does use terms such as "contract" 
and "agreement" does not indicate that Canada was legally bound 
to fulfill the obligations to NATO and NORAD. Obviously there 
are a number of factors to consider regarding this question 


and they will be dealt with at length below. 


During the debate in the House of Commons of January 
25, 1963 Prime Minister Diefenbaker made a statement that 
negotiations were being conducted with American authorities 
which would provide for nuclear warheads for Canadian forces 


35 


in NORAD. The statement in itself was not altogether that 


important. What was important were the consequences of 


Diefenbaker's remark. Although Diefenbaker said that there 


See infra, 106-133. 
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never was any concealment of the fact that these negotiations 
were going on, it appears that the Americans held a 
different opinion. The Washington officials were angry 
because Diefenbaker had, in their eyes, unilaterally and 
without notice to the U.S. publically revealed that confi- 
dential negotiations were being conducted. As well they 
were upset because the Prime Minister intimated that the 
two countries might be near agreement, when in fact little 
headway had been made. 7° 

The result of the American anger at Mr. Diefenbaker's 
actions came in the form of a press release of the United 
States Department of State on January 30, 1963. In effect, 
the American statement managed to undermine most of Diefenbaker's 
arguments for his government's position on nuclear weapons. 
It first stated that the Canadian government adopted the 
Bomarc-B weapon system in 1958 and installation of the 
missiles without warheads was completed in 1962. 

The Bomarc-B was not designed to carry any 

conventional warhead. The matter of making 

available a nuclear warhead for it and for 

other nuclear-capable weapon systems acquired 

by Canada has been the subject of inconclusive 


discussions between the two Governments. 


Further the U.S. authorities stated that the discussions which 


>®ryon, Supra, Chi tVijan. 12154. 


37’press Release No. 59 of the U.S. Department of State 
on the United States and Canadian Negotiations regarding 
Nuclear Weapons, 30 January, 1963. Gellner, supra, Ch. IV, 
TRAY .« 74-755 
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began shortly after the Cuban missile crisis were confi- 
dential and at the request of the Canadian government. 
Those discussions hic nate the possibility of providing 
nuclear weapons for the Canadian forces for NATO in Europe. 

The press release also makes mention of the Nassau 
meeting.” However it served to discredit Diefenbaker's 
statement regarding that conference by saying that the 
Nassau agreements did not deal with the question of nuclear 
weapons for Canadian forces in fulfillment of NATO or NORAD 
obligations. 

The State Department went further to point out that, 
although there was a need to increase the conventional 
forces in NATO for a balanced defence, the conventional 
forces were not to be an alternative to effective NATO or 
NORAD defence arrangements using nuclear weapons. Finally, 
the press release undermined the government's argument against 
accepting nuclear weapons on the grounds of an expansion of 


the -"nuclear *club™. 


3°nhe Nassau Meeting was a United States-British 
conference held at Nassau, Bahamas in December, 1962. Prime 
Minister Diefenbaker attended the last day of the meetings 
at the invitation of President Kennedy and Prime Minister 
Harold Macmillan. Diefenbaker had misinterpreted the dis- 
cussions at Nassau and attempted to use the conference to his 
advantage as a reason to justify the Cabinet's hesitancy 
with regards to nuclear weapons. Lyon, supra, Ch. IV, n. 12, 
155. Diefenbaker construed the talks as a concrete proposal 
for a multilateral nuclear force for NATO, which to him 
indicated a change in strategic policy. This then would mean 
the probability of a change in the Canadian nuclear role for 
NATO. Hence this is the reason that the Prime Minister 
wished to stall any decision until after the May conference 
of NATO to be held in Ottawa. 
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The provision of nuclear weapons to Canadian 

forces would not involve an expansion of 

independent nuclear capability, or an increase 

in the 'nuclear club'. As in the case of 

other allies, custody of U.S. nuclear weapons 

would remain with the United States. Jcint 

control fully consistent with national soverei- 

gnty can be worked out to cover the use of such 

weapons by Canadian forces. 

Obviously this action by the United States Department of 
State did not serve in any way to help the government's posi- 
tion for the impending vote of non-confidence. 

Another incident, which indirectly was a result of 
Diefenbaker's address to the House of Commons, had a more 
devastating effect on the chances of the Diefenbaker govern- 
ment's surviving the non-confident onslaught. This was the 
resignation of the Minister of National Defence, Douglas 
Harkness. Harkness had been in favour of the acceptance of 
nuclear weapons into Canada and, along with his Associate 
Minister of National Defence Pierre Sevigny, had pressured 
the government to accede to the U.S. demands that Canada arm 
the weapons systems after the Cuban missile enhoiss ps The 
event which precipitated Harkness' resignation was a state- 
ment he made to the press on January 28, 1963. 

The reason for the statement was Diefenbaker's address 


to the House of Commons on January 24 and 25, previously. Many 


people regarded Diefenbaker's words as not resolving the issue 


x /oy eeeme SUPA, wen; 1. 2 9°71 415% 


bias rs EE at 64; Stursberg, Diefenbaker: Leadership Lost 
1962-67 -a2u (1976). 
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one way or the other, so that Harkness tried to dispel 
this feeling by the issuance of his press statement. He 
stated that Canadian obligations to arm some weapons systems 
with nuclear weapons was reiterated, along with a promise to 
fulfill these obligations. As well, he pointed out Mr. 
Diefenbaker's explanation of the possibility of changing the 
Canadian role in NATO in the May NATO meeting, which was to 
be held in Ottawa, and that negotiations with the United 
States regarding nuclear weapons for the Bomarcs and F-101l 
interceptors would continue in order to reach a satisfactory 
agreement. Harkness promised that a resolution of the 
entire issue of nuclear weapons would be forthcoming after 
the NATO meeting in May. 7 
It became clear almost immediately that Harkness 
had gone out on a limb in issuing the press statement. 
Clearly the Minister of National Defence had explained to 
the public what he thought the government's policy was, or, 
at least, what he thought it should be. However it became 
apparent that Harkness' interpretation was not similar to 
that held by the Prime Minister, the Secretary of State for 
External Affairs and a majority of the Cabinet. As a result 
Harkness resigned on February 3, and the Prime Minister 
released the letter the following day." ? This event served 


to discredit Diefenbaker's claim that Canada was to honour 
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the commitments it had made. With Harkness as Minister of 
National Defence, there was credibility to the argument 

that Canada was just giieihe for the proper time to accept 
the weapons; but with his resignation, it seemed clear that 
the government stand at best would be against the weapons, or 
would be in the same state of suspended animation that it was 


in-prior’ 


4. The Defeat of the Diefenbaker Government 
The defeat of the Progressive Conservative government 


came after a heated debate in the House of Commons on February 


4*andst5., TAA Er: The original amendment of no confidence 


was proposed by the Leader of the Opposition, Lester Pearson 
but was amended by Robert Thompson of the Social Credit 


Party. The amendment to the Liberal amendment was carried 


by a vote of en a The amendment which led to the 


defeat of the government then read: 


[t]his government has failed up to this time to 

give a clear statement of policy respecting Canada's 
national defence, and has failed to organize the 
business of the house so that the 1963-1964 
estimates and budget, could be introduced, and 

has failed to outline a positive program of follow- 
up action respecting many things for which this 
parliament and previous parliaments have already 
given authority, and eoGe not have the confidence 

of the Canadian people. 


44 oor an accurate summary of the debate in the House 
of Commons on February 4 and 5, 1963, see Lyon, supra, Ch. IV, 
ne b Lea! 180-185. 


297962863) 84eH.C. Deb. , 3461-3462. 
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Although it may not appear that the reascn for the lack of 
confidence in the government originated from the issue of 
defence and particularly the question of nuclear weapons for 
Canada, it is quite obvious from the debate which took place 
in the House on January 24 and 25 and February 4 and 5 that 
nuclear weapons was the issue of greatest importance. The 
vote on the amendment, as amended, was also carried by 142-111 
Margin. The House of Commons was adjourned at 9:05 p.m. on 
February 5, and the Generar eee ue o1kae weeines the twenty- 


fifth parliament by proclamation on February 6, eye ae 


oe the 1963 Election 

The obvious result of the defeat of the Progressive 
Conservatives in the House of Commons was the calling of an 
election for April 8, 1963. The nuclear weapons debate from 
the House of Commons continued throughout the election 
campaign and easily became the largest neecee The party 
platforms during the campaign reflected basically the positions 


of the parties during the House of Commons debates. There were 


rary at 3462-3463. It is interesting to note that 
Mr. Harkness absented himself from the House along with 
Arthur Smith (also a Conservative from Calgary) when the 
vote was taken. Another Conservative, Edmund Morris, from 
Halifax, refused to vote. Lyon, supra, Ch. IV, n. 12, 188. 
It has been suggested that Mr. Diefenbaker could have 
survived the non-confidence motion had he attempted to find 
allies in either the Social Credit or New Democratic parties. 
However the attempt he made in trying to find friends in 
either of the: two parties came too late. Id., at 185; 183. 


aor. at 192. 
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: 4 
however some minor changes. _ 


The Conservatives announced that there was not to 
be any strict requirement that all members adhere to any one 
policy on defence. As a result at least six of the PC 
candidates came out unequivocally in favour of nuclear 
weapons. Despite this "non-doctrinaire" edict of the party 
a number of key members of the Conservatives either resigned, 


30 One of the more 


or chose to "sit out" this election. 

unique positions was that professed by the new Minister of 

National Defence, Gordon Churchill. He said in effect that 

Canada was currently fulfilling its role in NATO. He claimed 

that the Canadian forces were fully trained on the Honest 

John battery and that by June the pilots would be trained for 

their strike-reconnaissance role with the Starfighters. 

However he made no mention of the bilateral agreement with 

the United States which was necessary before such training 

could be carried out. It is suggested that perhaps he felt 

that in the case of an emergency there would be no require- 

ment of for any bilateral agreement. However the more likely 

explanation is that he did not fully comprehend that any further 
if 


bilateral arrangements were necessary.» As far as the Cana- 


dian commitment to NORAD was concerned, Mr. Churchill seemed 


49 bor a good examination of the 1963 election, see Id., 
ats 2=-212.2.3 


2 Ora Wat, 193. 


S1ig., at 193-194. 
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to agree with Mr. Diefenbaker. 


Mr. Diefenbaker maintained the opinion that nego~- 
‘tiations would be continued with the United States so that 
warheads would be made available and accessible for the 
Bomarcs and Voodoos for NORAD. He was never clear on how 
the warheads would be stored in the United States and quickly 
transported to Canada but said the government had a working 
plan..> The Prime Minister also asserted that the Bomarcs 
could be armed either with nuclear or conventional warheads.>4 
Mr. Diefenbaker's stand on NATO was similar to that enunciated 
in the House of Commons. He hoped to clear things up at 
the NATO meeting in Ottawa in May. >> 

Mr. Pearson and his Liberal party were forced into the 
role of "champions of nuclear weapons". In order to deal with 
the accusation that the Liberals would accept the nuclear 
weapons and immediately negotiate their removal, Mr. Pearson 
downplayed the assertion that his party would renegotiate 


Canada's role in NATO and NORAD and emphasized the commitments 


the Conservative government had made. He clarifiec his 


9{tdg., at 195. 


3ur, Harkness refuted this plan by saying that such 
an arrangement was not feasible. Id., at 195-196. 


>4onis led to an accusation that Mr. Diefenbaler had 
released classified information regarding the Voodoo inter- 
ceptors. As well it was clear that no conventional warhead 
had been designed for the Bomarc B. It would have taken a 
lengthy period of time and a large expenditure to do so. 
ids): atenIo—197.. 


>-Id., at 196. 
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platform by stating that it was not his policy to 

ef - « accept nuclear weapons today and get rid 

Ore then: TOMOrrow., L{ This pLSenoti Our POliCy 6 ie. es 

Now and for some time ahead, we must, and will, 

retain the weapons that we have. It is_essential, 

therefore, that they be made effective. 
This explicit policy caused some dissention among the Quebec 
Liberals who were opposed to this stand on nuclear weapons. >’ 

The New Democratic Party stuck to their policy against 
the acquisition of nuclear weapons for Canada. Mr. Douglas 
referred to the election as a referendum on nuclear arms. 
The Social Credit Party found itself severely split over this 
issue. The Quebec wing of the party, led by Real Caouette 
rejected the necessity of nuclear weapons, while the rest of 
the party favoured some sort of arrangement for defensive 
nuclear weapons. >” 

There were a number of developments which took place 
during the election campaign but for the sake of relevancy 
only one will be dealt with. The Bomarc-B missile became 


the symbol of the entire nuclear weapons Borovets a 


This was extremely ironic because the missile was considered 


-6ra., at 198. 


oT ae It is interesting to note that Mrs. Pearson 
found it necessary to resign as an Honourary Sponsor of the 
Voice for Women because the organization was opposed to 
nuclear arms for Canada. Id. 


>8ra., at 199. 


27Tav? at 199-200. 


O0TGe, at 203. 
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a relatively unimportant weapon. This made for political 
"jockeying for position" among the parties. The Bomarc 
Matter came about on March 29, 1963, when an edited trans- 
cript of the United States Secretary of Defence, Robert 
McNamara's testimony to a House of Representative committee 
was released. At the hearings Mr. McNamara stated that the 
value of Bomarc was not great and that 

[a]t the very least, they would cause the Soviets 

to target missiles against them and thereby 

increase their missile requirements or draw 

missiles on to these Bomarce targets that pte 

otherwise be available for other targets. 

The U.S. State Department at once issued a statement which 
stated that the Canadian deployment of Bomarcs at North Bay 
and La Macaza were of greater value than those in the United 
States because they were better dispersed than those in the 
United States and that obviously there were targets in that 
country which were of a higher strike priority,°? 

Mr. Diefenbaker, who had been criticizing the Bomarcs 
because of their relatively low importance, used this as an 
opportunity to attack the Liberal policy. He accused the 
Liberals of advocating a weapon for Canada which was "hardly 
worth having" and making Canada "a decoy duck in a nuclear 


63 64 


war", T. C. Douglas supported this viewpoint as well. 


oh ratty at 204. 
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Mr. Pearson attempted to use the McNamara statement in eae 
reverse--that is to discredit the Progressive Conservative 
government. He pointed out that it was the Conservatives, 
not the Liberals, who had acquired the Bomarc and that if 
they were useless, as Mr. Diefenbaker was advocating, why 
had Mr. Diefenbaker not disposed of ehean It appears 
that, although Mr. Diefenbaker was scoring political points 
by his attack of the Liberals, he may have gone too far. 

It is pointed out that Canadians may 

- » - have considered it irresponsible to exploit 

the grim facts of the nuclear dilemma to score 

debating points . . . [and] Mr. Diefenbaker's 

exploitation of .. . [the McNamara testimony], 

may have cost more support than it gained. 

The result of the election on April 8 was a minority 
Liberal government. The Liberals increased their seats from 
100 in 1962 to 129 while the Conservatives decreased their 
representation from 116 to 95., The NDP and Social Credit 
also were depleted in their strength in the House of Commons. 
The NDP went from 19 to 17 seats in the House and the Social 


Greater ronmtotrto ato. 


On pehesOtuctonyol they Controversy, 


The new Liberal government, under Prime Minister Pearson, 


Paarl at 206. 


6614. 


Gl nd... at 211. Howard Green, who, throughout the 
campaign had advocated a Canadian role in disarmament, was 
defeated in his Vancouver riding, where "ban the bomb" was 
strong. Id., at 212. 
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97 
which replaced the Conservatives on April 22, 1963, wasted 
little time in resolving the nuclear weapons controversy. 
They quickly negotiated a standard agreement with the United 
States for the provision of nuclear warheads for the Canadian 


nuclear weapons systems. °° The agreement was signed on 


August 16, Nea 


At the time, the political drama surrounding the 
Canadian acceptance of nuclear weapons seemed very important 
and the potential consequences of the various alternatives 
critical not only to Canada, but very possibly the world. 
However in retrospect a different perspective has been taken 


on the events of 1963. 


As of 1967, there is still no evidence to suggest 
that Canada's acceptance in 1963-64 of nuclear 
ammunition under joint control significantly 
weakened its role in the United Nations or the 
disarmament talks in Geneva. Cn the contrary it 
appears to have strengthened Canada's diplomacy 
by helping to restore its influence with the NATO 
allies and also its reputation for common sense. 
Never in Canadian history has there been_so 
heated an argument to so little purpose. 


°Scellner, supra, Ch. IV, n. 2, 75. 


Coes dere lee from the Under-Secretary of State for 
External Affairs, dated September 23, 1976. By an agreement 


Signed on September 28 and 30, 1963, permission was given 
for the availability of nuclear weapons for certain U.S. 
air defence forces stationed in Canada. 


The NATO Council meeting, held in Ottawa during May, 
1963, produced the creation of a post of Deputy for Nuclear 
Affairs under SACEUR. Gellner, supra, Ch. IV, n. 2, 83. 
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CHAPTER VI 


THE NUCLEAR WEAPONS CONTROVERSY: LAW 


1. Canadian Sovereignty and the Two-key Arrangement 

The first of the legal issues arising from the nuclear 
weapons controversy is whether by agreeing to the two-key 
arrangement with the United States for the acquisition of 
the weapons, it severely challenged Canadian sovereignty. 
The initial question is what necessary components are there 
for sovereignty under international law and, determining that, 
what are the effects of violation or incapacity to perform 
these components. A popular reference regarding sovereignty 
is from the Convention on Rights and Duties of States. 

Art. 1. The state as a person of international 

law should possess the following qualifications: 

(a) a permanent population; (b) a defined 

territory; (c) government; and (d) capacity to 


enter into relations with other states. 


Art. 2. The federal state shall constitute a sole 
person in the eyes of international law. 


However the problem with this statement of the Montevideo 
Convention. is that it refers to the four qualifications of 
a "State" rather than of a "sovereign". There can be confli- 


2 
cting views as to whether statehood and sovereignty differ 


Convention on Rights and Duties of States--issued 
at Montevideo,.December 26,1933, 49 Stat. 3097, T.S. 881; 


165 L.N.T.S. 19. See Friedmann, Lissitzyn and Pugh, supra, 
Gh... LiL, eneteay 253: 


2mazer, "Canada and Sovereignty--An Examination of 
Canadian Sovereignty from a Legal Perspective", 3-4, (Unpub- 


lished). 
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and if this is so there is not a great deal of value in 
the Montevideo convention as regards sovereignty. 

Legal theorists have attempted to define the term 
and the results have been varied depending on the orientation 
of the investigation. Holder and Brennan in the work The 
International Legal System? propose four possible meanings 
for sovereignty. The possibilities vary from the suggestion 
that sovereignty is the ability to act with unlimited uni- 
lateral competence, unfettered by any authority including 
international law to the possibility that sovereignty is 
equivalent to international legal personality, which is of 
limited value because it creates a tautology--in order to be 
a sovereign the entity must be recognized as an international 
person but in order to be an international person the entity 
must be sovereign. 

Deki. O'Connell? states that sovereignty is a term 
describing a political entity possessing plenary competence 
to perform the required acts under international law. A 
further qualification is that a sovereign state is one which 
is not subordinate in its capacity of international action to 
any other state. This does not mean that there are no 
obligations either to another state or international organi- 


zation but rather that the state in question is still capable 


paola and Brennan, The International Legal System , 
ede WM BS Tey 0 


ecers Supwal,, N. yw. 
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of fulfilling its obligations. O'Connell enunciates what 
he feels the qualifications of a sovereign state are. 

The state must be an organized community, 

which implies a population occupying a 

defined community, which it asserts to be 

exclusive to it and which it administers 

through governmental agencies competent 

to deal with foreign states in the way 

accepted ae normal by the international 

community. 
Competence to deal with foreign states in a way accepted as 
normal by the international community does not mean freedom 
from legal restraints. On the other hand, it is not the 
quantity of legal restraints which determines sovereignty or 
alternatively the loss of sovereignty, but rather it is 
the quality of the restraints to which a state is subject 
which should be the determining factor. | The examination 
should be to ascertain how certain restraints or commitments 
affect the supreme law-making and law-enforcing authority 
ina particular Statens This acknowledges the interdepen- 
dence of nations or, in some cases, the dependence of some 
on others, militarily, politically or economically. Clearly 


then a state could be restricted by commitments to another 


state in any area of foreign or domestic policy and still be 


Ora ust 2442 


Tuorgenthau, Politics Among Nations, 303-305 (4th ed. 
LOG yrs 


Srhis refers to the phraseology employed by Jean Bodin 
in De Republica (1577), where he stated that "a state without 
a summa potestas (supreme sovereign authority) would be like 
a ship without a keel." Mazer, supra, n. 2, 1-2. 
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sovereign. This could occur only when the authority of 

that state under international law to act as it chooses 

still exists. This means that qualitatively the state 

has not fettered itself to the point it is not competent 

to exercise its authority but quantitatively, it has limited 
the number of alternatives from which to choose in its policies 
or actions. 

Case law has its limitations with regard to defining 
sovereignty. The reason for that is the claims which are 
usually brought for judicial decisions deal with a specific 
aspect of the entirety of a claim of sovereignty. In 
the Customs Regime Between Germany and Austria’ the conten- 
tious area was a customs union between the two countries. As 
a result the court dealt with sovereignty from the international 
aspect. 

- » e independence may also be described as 


sovereignty (suprema potestas), or external 
sovereignty, by which is meant that the State has 


over it no other authority than that of inter- 
national law. 
The question which is left unanswered by this is whether a 
state must be totally independent in order to be sovereign. 
Bearing in mind the above, it is somewhat unrealistic to 


equate sovereignty and independence because it must be acknow- 


ledged that the extremely complex system of interrelationships 


ZC eome Regime Between Germany and Austria, Perma-— 


nent Court of International Justice Advisory Opinion, 1931, 


P.C.I.J. Ser. A/B, No. 41, see Friedmann, Lissitzyn and Pugh, 
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among states today are such that no state is completely 
independent. The case law can also be employed to support 
that point of view as well. Viscount Finlay, in Duff 
Developments Co. Ltd. v. Government of Kelantan, !1 acknow- 
ledges that in order to have sovereignty, a state must 
possess some independence but that there need not be total 
independence. However there is also some difficulty in 
Viscount Finlay's discussion because he continues to say 
that a state which has, by treaty or other agreement, contra- 
cted out the conduct of its foreign affairs may still be 
sovereign. It is difficult to envisage a situation where 
a state, which does not conduct any foreign affairs, would 


be recognized as ‘still being sovereign. |? In the Island of 


ll aust Developments Co. v. Government of Kelantan, 


PISos A Cu pou.© «(See Oey vats 


tec upport for this may be found in the case of India 
prior to Independence in 1947. Great Britain, by treaty, 
had the right to protect the Indian States from aggression, 
administer their foreign affairs and supervise internal 
administration. The individual states had virtually total 
control within their territories but still were the respon- 
Sibility of Great Britain. Because Britain conducted the 
foreign affairs for the Indian states and because they were 
ultimately controlled by Great Britain, they were not sovereign. 
Morgenthau, supra, n. 7, 307. 


It should be pointed out that the Liechtenstein case 
could be used as an example in refutation that a state which 
does not conduct its own foreign affairs is not sovereign. 
Liechtenstein was denied membership in the League of Nations 
in December, 1920, because in the opinion of the League it 
could not discharge the international obligations imposed on 
it by the Covenant. The reasons given for this incapacity 
were that Liechtenstein had contracted out to other states the 
control of its customs, diplomatic representation of its 
subjects in foreign countries, final decisions in some judi- 
cial matters and Liechtenstein had no army. In 1949 Liech- 
tenstein was made a party to the Statute of the International 
[Continued on next page. ] 
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Palmas case!? sovereignty was again equated to independence. 
However the difference in this case is that the emphasis 
was on territorial sovereignty because that was the nature 
of the claim between the Netherlands and the United States. 

Since there is a certain amount of difficulty in 
ascertaining a proper legal framework with which to handle 
the question of Canadian sovereignty in light of the two-key 
arrangement, one will be presented as a focal point for 
discussion and variations from that definition will also be. 
examined. The definition of sovereignty which will be 
referred to is: 

Sank wS VOVELCLONC Ve. Uc eeu Sycheyabi lity ~A-in <a 

state, to determine its own destiny, both 

internally and externally, free of subor- 

dination by any legal restraints or inter- 

ference imposed without its consent bY any 

other state or international actor.1! 
This means that a state will not necessarily be sovereign if 
all restraints or interference are imposed with its consent. 


After ascertaining whether the restraints were agreed to by 


the state in question, it must be decided whether those 


[Continued from p.102] 

Court of Justice. It was recognized in both instances, that 
Liechtenstein was a sovereign state. Friedmann, Lissitzyn 
ONG SeUGi Sipe a; Ch. TT la. (279) 55. 


The one thing that the conflicts between the two 
different examples illustrates is the~limited value of the 
cases because they are based on individual fact situations. 


ote aad of Palmas Case (United States v. The Nether- 
lands) Permanent Court Arbitration, 1928 2 U.N. Rep. Inter- 
national Arbitration Awards 829. See Castel, International 
Law, 49 (3d ed. 1976). 
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restraints are of such a severity as to cripple the state's 
ability to control its own destiny. 

The two-key arrangement by which Canada obtained 
nuclear weapons was one in which the weapons were American 
property and were in American custody until the President of 
the United States released them to Canada. From that point 
the weapons would be Canada's, to decide whether to employ 
them or not. Basically the restriction arises only as to the 
release of the weapons initially. The United States can only 
control Canada's actions in the sense that the President has 
an initial veto as to the use of the weapons. The President 
cannot legally force Canada to use the ee oonabeds he can 
only restrict Canadian employment of them in the first 
instance when the release of them is necessary. 

There is no question that Canada agreed to this 
restriction because this term was one in the treaty signed 


16 


on August 26760196 3% However the issue of the nature of 


this limitation creates some question. If it can be said, for 
example, that by this treaty Canada was not capable of 
properly defending itself, which is an inherent duty or 


responsibility of a sovereign state, then the proper 


Poa though the argument can be made that NORAD or NATO 
can dictate the use of these weapons. This is a distinctly 
different question because it deals with sovereignty and 
regional and international organizations. 


l6mnis is a presumption that the two-key arrangement 
was a part of the agreement in question. Since the agree- 
ment is still considered classified, one cannot have access 
to it. However there is support for this presumption. See 
Chauvi ens 68 yun. 69. 
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conclusion would necessarily be that Canada had lost its 
sovereignty. There are two aspects to this question. The 
first is whether Canada had in effect no control over the 
nuclear weapons by reason of the treaty and the second 
question is whether the restriction was of such a nature as 
to render Canada incapable of fulfilling the function it 
must necessarily fulfill as a sovereign. 

The first question has been answered above. The 
United States, through the office of its President could 
restrict Canadian control over the nuclear weapons. It is 
difficult to say that Canada had no control over the weapons 
but it is certain that Canada could not exercise the control 
it did have, the decision ultimately whether or not to employ 
the weapons, until weapons were released to Canada. From 
that viewpoint there seems no doubt that Canada was subject. 
to American legal restraint. 

That being so, the examination must now be directed 
to the second question: was this restriction significant 
enough to render Canada incapable of fulfilling the function 
of a sovereign state? The sovereign function in question is 
that of defending its territory, the lives of its citizens and 
fulfilling the international obligations to which it was 
committed. Clearly an important aspect of defence in the 
1960's was that of nuclear deterrence but it was not at all 
the only method of defence. The threat of nuclear attack, 
though a possibility, was not the only imminent danger as far 
as warfare was concerned. Certainly the USSR was viewed as 


a nuclear menace but at that time there were no other probable 
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enemies possessing that capability. It can also be argued 
that through this arrangement Canada was, in fact, providing 
the best defence possible given the existing situation and 
capabilities.?/ In any case even though the defence of Canada 
could be legally restricted by the President of the United 
States, this restriction could only curtail one aspect of 
the entire system of defence of Canada. Before this treaty 
Canada was defended by what was considered an adequate system 
of conventional weapons and treaty arrangements with the 
United States, so that the imposition of a restriction on a 
Sapabi ity. which Canada did not, until this time, have, 
cannot be viewed as crippling its ability to defend itself. 
The question of Canada being restricted from fulfilling 
its international obligations is in reality a non-issue. This 
is so because the nature of those obligations were such that 
Canada was to accept the nuclear weapons subject to the two- 
key arrangement. By doing so, Canada was fulfilling those 
international obligations which, as a sovereign state, it was 
Obliged to. Therefore it can be concluded that, although the 
two-key arrangement did not permit Canada total freedom of 
action, it did not render Canada incapable of determining 
its own destiny, or fulfilling those functions which it, as 


a sovereign state, must fulfill. 


2. The Commitment to Accept Nuclear Warheads 


One of the more interesting legal questions which 


se ° was not possible on the short term and not at all 
desirable from the viewpoint of those in the government for 
Canada to manufacture its own nuclear weapons. 
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arose from the entire nuclear weapons controversy is related 
to the actual existence and nature of the commitment the 
Diefenbaker government had made on behalf of Canada. The 
first question which should be answered is whether there 
were any commitments on behalf of Canada to accept the various 
nuclear roles in NATO and NORAD. There was some disagree- 
ment among the political parties during the 1963 election 
campaign as to the existence of the obligations to arm the 


Canadian weapon systems with a nuclear weaned. 7° 


(1) Oral Agreement 

The seperousunti Sey involved in the nuclear weapons contro- 
versy do not clearly enunciate that Canada was committed to 
possess nuclear weapons. In NATO the nearest thing to a 
treaty committing Canada to nuclear weapons was the Final 
Communiqué of the Paris meeting of the heads of government 
of the NATO countries, December 19, 1957, which stated that 
NATO was to adopt a nuclear posture. °° Although this communi- 


qué was Signed by Prime Minister Diefenbaker on behalf of 


180he NDP were split on the question of whether Canada 
had committed itself to a nuclear posture. The Liberals 
argued that Canada was committed to the nuclear weapons, 
while the Progressive Conservatives denied any obligation to 
accept nuclear warheads in Canada but admitted to a commit- 
ment of a nuclear role for NATO, by implication at least. 
However the Conservatives also maintained the position that 
the NATO arrangement may be subject to change because of the 
Nassau decisions. Lyon, supra, Ch. IV, n. 12, 192. 


19supra, Che ivi. 


20cupra, 65. 
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Canada, and it would be inherent in the new nuclear posture 
that there be new roles for some of the forces in NATO 
which Ofte include nuclear weapons, it does not appear 

that Canada was party to any written treaty committing 
Canada to the possession of such weapons. Perhaps the argu- 
ment can be put forth that there was an oral eoteenene. to 
such an effect. The evidence for this comes from the fact 
that Canada was asked to assume the "strike-reconnaissance" 


22 The NATO Commander 


role for NATO and had accepted the role. 
had briefed the Cabinet on strike-reconnaissance and a year 
later the Minister of Defence, G. R. Pearkes announced the 
CF-104 was selected as the aircraft for strike-reconnais-— 
sance. The inference can be made that there was a consensus 
that Canada had agreed to the NATO request. This can be 
further supported by the statement made by Prime Minister 
Diefenbaker to the House of Commons on January 25, 1963 to 
the effect that there was no misunderstanding about the 
Canadian government undertaking the role of strike-recon- 


naissance for NATO. 7? 


However the difficulty arises from 
the fact that there is no concrete evidence of an oral agree- 
ment. It may be difficult to pursue the argument that an 


oral treaty was agreed to without any further evidence, which 


is the difficulty with any oral treaty, but there certainly 


21the validity of oral agreements is discussed. Supra, 
Gidea, ms. 72. 


22cupra, 66. 
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is enough factual support for the inference initially to 
be made. 7" 

A similar argument can be constructed for the Canadian 
commitment to NORAD. The philosophical basis of NORAD was 
that of nuclear deterrence, in order to counter the threat 
of nuclear attack from the Soviet Union. Canada obvicusly 
recognized this from the outset because in the letter from 
N. A. Robertson, Canadian Ambassador to the United States, to 
J. F. Dulles, Secretary of State of the United States, which 
formed part of the NORAD treaty, it states: 

- . - (t]he advent of nuclear weapons, the great 

improvements in the means of effecting their 

delivery, and the requirements of the air defence 

control systems demand rapid decision to keep pace 

with the speed and tempo of technological develop- 
ments. ... It was essential, therefore, to 

have in existence in peacetime an organization, 

including the weapons, facilities and command 

structure which could operate at the outset of 
hostilities in accordance with a single air 

defence plan_approved in advance by national 

authorities. 

The inference can be made that Canada as a partner would be 
expected to "keep pace with the speed and tempo of techno- 
logical developments" by having the appropriate weapons, 
which would include nuclear warheads. Furthermore it becomes 


more evident that Canada was to take a nuclear role in NORAD 


after the Prime Minister announced four months later that the 


a Rerecence can also be made to the statement of 
General Norstad to the Press in Ottawa on January 3, 1963. 
Supra, 68. 


2 Canada eeaty sekies 1958/79, 2. 
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Bomarc-B missile system was being incorporated into the 
Canadian Air Defence Command. 7° Although it was theore- 
tically possible for the Bomarcs to be armed with conven- 
tional weapons, it would be unrealistic to assume that this 
was the plan because the conventional warheads were far 
less efficient armed that way, the conventional WW 
heads were more expensive and there was never any design 
for such a warhead. As with the NATO Communiqué, this agree- 
ment was not specific regarding the use of nuclear warheads 
for the Bomarcs but it would not seem unreasonable to expect 
this was what had been contemplated when the United States 
agreed to pay for and supply the ammunition for the missiles. 
One further point can be made with regard to the 
Bomarcs. If the point of NORAD was to provide an adequate 
air defence system, reflecting the nuclear age, then it would 
seem ridiculous to have no armaments for the missiles at all, 
as was the case during the Cuban missile crisis. Although 
the missiles were installed by that time, they did not have 
any warheads, which rendered them totally useless during the 
tense international dispute between the Soviet Union and the 
United States. Clearly at that time, nuclear warheads would 
have been available for the Bomarcs because that was the 
method of armaments employed in the United States. There 


were no conventional armaments even in the design stage for 
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24) Customary International Law 


An argument can be made that there was a legal obli- 
gation on Canada's behalf to accept the nuclear warheads on 
the basis of customary international law. There is no doubt 
that custom is considered as a source of international law 
and, as a result, obligations can be construed from it, if, 
of course, the claim meets the criteria necessary to have a 
valid custom. At first glance it would seem inappropriate 
to even mention custom with regard to the U.S.-Canadian or 
NATO arrangements because the area in question is so loca- 
lized. Custom is most often thought of in the sense of 
universal or near universal acceptance of a particular mode 
of conduct. However this is what is referred to as general 
custom, 78 which can be distinguished from special custom. 
Special, or particular or regional, customs are those which 
arise to deal with situations on a limited geographic area 
or topics of customs which are by their nature non-genera- 


P48) 


lizable. It is this special custom, which may be applied 


2th s same argument cannot and is not made regarding 
the CF 101B (Voodoo) aircraft for NORAD. The aircraft were 
initially armed with conventional rockets, but would have 
been more efficient had they been nuclear-armed, supra, /0. 


eae, "General Course on Public International Law", 
Friedmann, Lizzitzyn and Pugh, supra, Ch. III, n. 27, 35; 
D'Amato, "The Concept of Special Custom in International Law" 
(1969) (63. Amegale, Unt e222 13), 


) . 
22> 'amato, supra, n. 28, 213. Example of special customs 
are examined throughout the article. 
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dA2 
to the situation which existed regarding the Canadian 
nuclear situation. 

Since there are the two different types of custom in 
international law, it would seem likely that the requirements 
for the two would be different. This is the case. The 
requirements for a claim of special custom are more diffi- 
cult to fulfill. The major difference between the two types 
of custom is the burden of proof required to support such 


U When a general custom is invoked, after the custom 


ane lal. 
is established, it binds all States which have not opposed 

the custom. It does not matter that they have not assisted 

in its formulation or have necessarily actively followed it. 
Therefore the state seeking to rely on the custom need only 
show the existence of the particular custom and not necessarily 
the acceptance of it by the cther State. This acceptance will 
be presumed, and the burden then lies on the second State to 
produce evidence of its opposition to it, in order not to be 
bound. 

The requirements for a special custom are more strin- 
gent because of the nature of the claim. Since the custom may 
be a derogation of the general law and has limited scope and 
applLicCation,.21t wouldybe moresdifiacult for thescourt rte 
conclude that there is a form of binding obligation without 
greater evidentiary requirements than with a general custom. 


The burden of proof for a special custom is enunciated in the 


Wa tdock: SupLa, iT. 28, 35). 
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Asylum case this way, 

The Party which relies on a custom... must 

prove that this custom is established in such a 

Manner that it has become binding on the other 

Pagty, sete. «that tnenroLevanvoked. 2... . 1S in 

accordance with a constant and uniform,usage prac* 

mised by. the States ini question..’...... 
There is no presumption that, having established the special 
custom, the states involved have accepted it. In order to 
establish a special custom, it must be shown that the practise 
in question has in fact been accepted as binding by the other 
party or parties. 

There is no minimum state requirement for a special 
custom, other than that there must be two parties. Clearly 
if the number of states involved became quite large it would 
lead to the conclusion that perhaps the custom was now a 
general rather than a specific one. However it is equally 
apparent that a custom may exist even though there may only 
be two states involved in the particular practice. - 

Another requirement which must be met in order to 


establish a special custom (and a general custom) is 


OUuLAtTOnUOf time... .There.us no Strict minimum of ,time 


TOS 0 r.C.J. Rep. 266 at 276-277. See Brownlee, 
Principles of Public International Law, 6-/ "(2nd ed. 1973). 


32mhis is clear eon a statement of the Court in ENS 


Right of (Passage Case yi leen feC. + Rebs; 4. a0 39 


[t]he Court sees no reason why long continued 
practice between the States accepted by them 

as regulating their relations should not form 

the basis of mutual rights and obligations between 
the two States. 
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necessary for a custom to develop. In the Right of Passage 


Case?? the time considered was over 125 years. However in 


the North Sea Continental Shelf eee. 


the position is put 
forward that the passage of a short period of time is not 
necessarily, JOmor itself, aban tothe formulation ofva 
custom in international law; but rather what is important is 
that, during that relatively short space of time, the State 
practice of those states concerned must have been extensive 
and virtually uniform according to the practice which is 

to be a custom. As well there must be evidence that there 


is a general recognition that there is a legal obligation 


involved, not just a courtesy or a tradition. Brownlee: 


points out that the duration of time need not be considerable 


and cites the rules relating to airspace and the continental 
shelf as examples of customary law which have matured after 
a fairly short period of time. It should also be recognized 
that the time factor cannot be as relevant a determining 
factor as it used to be simply for the reason that techno- 
logical developments (such as air and space travel and tele- 
communications) are developing so rapidly that time becomes 


more important in the sense of the necessity of establishing 


23 Case Concerning Right of Passage Over Indian Terri- 
tory (Merits) (Portugal Vallndva) International tGourt of 


Justice, [1960] I.C.J. 6. See Friedmann, Lissitzyn and Pugh, 
SUP EA cere Ts 92750 155 < 


Sa et Sea Continental Shelf Cases (Federal Republic 


of Germany v. Denmark) (Federal Republic of Germany v. 
Netherlands), 11969 | aCede = td}, “at 60s 


eo Brownlee, supra, nh. 31, 6. 
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agreed upon practices. It ae eee that in many 
instances these types of developments are handled through 
treaty and international convention, which facilitate 
quicker and more accurate agreement. However this does 
not alter the fact that customary international law may be 
developed, especially in dealings between nations close 
geographically and politically. 

As was mentioned above, one of the more important 
requirements for a special custom is the uniformity or consis- 
tency of practice. Since there is no presumption of acceptance 
of the particular custom in question, it must be necessary 
to show that the States involved have consistently followed 
the practice. This becomes especially importar:it when the 
period of time for the evolution of the custom is short. 
Clearly, a uniform usage or consistency of practice is an 
essential element in the development of a special custom. 7° 

The final requisite component of special custom is 
the legal obligation. This requirement also arises by 
necessity because of the absence of the presumption in 
special customs. Brownlee states that: 

- « » the proponent of the special right has 

to give affirmative proof of a sense of obligation 


on the part of the territorial sovereign. .. . 


The reason for showing obligation is basically two-fold. 


36North Sea Continental Shelf Cases, supra, n. 34, 61; 


Asylum Case, supra, n. 31 


S) oveiice, supra, n. 31, 10. 
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The first reason is a direct result of the interpretation 
of Article 38(1) (b) of the Statute of the International 
Court of Justice which states: 
1. The Court, whose function is to decide in 
accordance with international law such 


disputes as are submitted to it, shall 
apply: 


(b) international custom, an evidence of a 38 
general practice accepted as law. ... 


Unless there is a sense of obligation to follow a certain 
practice the custom cannot be interpreted as being accepted 
as law. The second reason that obligation must be introduced 
as a pre-requisite to special custom is there are a number 
of international actions such as protocol and ceremony, which 
are performed because of a sense of tradition, courtesy or 
convenience but not by any sense of legal duty.>” 
acc pi to be seen whether special custom as a 
source of international law can be applied to the factual 
Situation surrounding the contentious topic of Canadian obli- 
gations to accept nuclear weapons, — 


The method used to analyze the possibilities of a 


special custom of international law shall be to, first, state 


what the specific custom is which is applicable and then to 
analyze the facts of the Canadian-American situation from 


the standpoint of the four requirements of specific custom 


Popriednann irssitzyavand: kugh, supra, ch. Ill, Nn. 27, 
PhO Tie 


32 North Sea Continental Shelf Case, supra, n. 34, 61. 
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mentioned above: the number of states adhering to the 
custom; the duration of time it has been followed; the 
consistency of the practice and the sense of obligation on 
the part of the States in question. 

The custom which is being considered is related to 
the practice of making commitments, especially for defence 
purposes, on a very informal basis. The point is that there 
is no written document or at best an exchange of letters, 
which is the method employed to handle the relations between 
the countries. If this is viewed as a specific custom, it 
would be a source of international law and therefore a 
legally binding commitment. To reiterate, the custom being 
proposed is the very informal method of international rela- 
tions, with respect to defence arrangements, employed in 
the stead of more traditional methods such as bilateral and 
multilateral treaties. 

The first requirement to be dealt with is the number 
of parties involved with the specific custom. In this 
instance the parties concerned are the United States of America 
and Canada. As was illustrated above there is no minimum 
number of States necessary for a custom to be valid, except 
of course for the provision that there must be at least two 
states, for any form of international intercourse. This is 
a rather simple method of disposing with the first criterion 
of specific custom, but it must be borne in mind that, by its 
very nature, specific custom will involve a relatively small 


number of states. 
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The second requirement, duration of time, must be 
dealt with in a more complex manner. The precise number 
of years involved is not an issue but rather what is important 
is the relative time the two states have followed the pra- 
ctice. The precise year that this practice between Canada 
and the United States will not (and in all likelihood can 
not) be pinpointed. However the relevance of that fact is 
not great in the light of the fact the practice can be shown 
to have been followed for at least twenty years prior to 
the incident in question. Canadian-American defence relations 
have been carried on to a large extent through the network 
of informal relationships, particularly through the usage 
of the exchange of norest” This is especially prevalent in 
the NORAD alliance where the informality goes beyond the 
exchange of notes and includes unilateral instructions from 
the governments to their respective armed services. 

Moreover, evidence of the informal practices between 
Canada and the United States can be adduced from A. E. Gotlieb's 
study of Canadian treaty-making.?2 During the period of time 
between 1947-1965 almost 83% of all the agreements concluded 


between Canada and the United States were in the form of 


40-ohen, "Canada-United States Treaty Relations-- 
Trends and Future Problems", Deener, Canada-United States 


Treaty Reltarions, 192° (1963). 


conlien, "Canadian Treaty-making: Informal Agree- 
ments and Interdepartmental Arrangements", Macdonald, Morris, 


Johnston, Canadian Perspectives on International Law and 
Organization, 229-243 (1974). 


$ns doa ay aa vednat WAN eee : ae Bev cm . 
-aiq eft bowollo®' paar: ood dias | *. Hes 1 ont ‘ ‘< in 
shes) agewsed ‘soldamig ebfd tnd 4 ji pay ook a 

‘hes ‘pooitttetht Tie ak’ baa legis ot pnts “ad 
“ah jos? 4sdd 0 epasveisn’ wee covet S90 i a , 
qwore ed mB5: edis+stq odd, sob? adg 20 | z | rk 

oF 1oliq dtssy ysows | teael 3a 3a 10 aS 

| anotssiex soaeteb i 


“epseu dns UATE, ee | 
nh sis levexg ylisipeqis at ene abeale Se on sits: " 

‘| as Enoyad ae0R yd i Leonia add otedw panna’ ‘cane ly 2 
mo anottourtant {sxetaling dobutont ‘bis’ -zodon! 26! dyneitone ’ | 


7 eT e 


.eesotvisce bess ovisoeqeex thea bs asnome 

neswied “egeohiobiq famibtat Sis: io 9) ive Peet 
| ~3 eis EL309 .d .& mow? bosubbs od siso sodese shite oxi ta i, 
emi 20 boizeq odo paiwe , **.puisem-yteand malta 


bebulonoo atnansoses ot “ae fo #€8 Silke a - fed 
; 
to mo? afd at ote nvsaaa a marae 


Rie 


i" u 
-) ; 
» | tan) ee 


| ~-snol.2eioa sae — 


w(eaenh 
e i ier a ) 


q mianres cw : ns Hh , , 
Lwr ~99 rt rf “a ‘ 1 f \ , ot arte meri py ie: yh 
<2 ixtomM LBTTOD™ A a 
‘ ial vd oh be ag ee Male? oe eee 
- Sit 4. ge: - wid 


TELS 


exchanges of poresiea Gotlieb points out that there are a 


great number of less formal methods of international arrange- 
ments, including the use of interdepartmental avanaements. 
The difficulty is that it is not easy to obtain evidence of 
such practices, however he does point to examples that the 
practice does exist. Another problem with interdepartmental 
arrangements is that they often are not listed in the Canada 
Treaty Series or the Treaty Register of the Department of 
External Affairs (which is not published) because they are 
not binding in international eee However these informal 
arrangements may well be binding in international law, if 
the agreements have the approval of an Order in Council or 
the Secretary of State for External a ee In that case 
the arrangements would usually be listed in the Treaty 
Register, but not necessarily listed in the Canada Treaty 


Series. Even that is subject to less formal arrangements. 


aes at 230. This pattern has been maintained in 
approximately the same proportion through to 1970. Id., at 
231. It should be noted that the ratio for treaties between 
Canada and all other countries, other than the United States 
for the years 1947-1965 was 65% exchange of notes, substan- 
tially lower than between Canada and the United States. 
Even more illustrative is the statistic that between 1966 
and 1970, exchanges of notes comprised only 38% of all 
bilateral treaties between Canada and all countries other 
Lien clewtni cea ma tates. s hdeayeaurzo7. 


see Col at 238. 


4°ra., at 240. 
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Given the international competence or respon- 

Sibility of a specific minister of the crown, 

it is to be expected that the departments or 

agencies for which they are responsible would 

from time to time have occasion to enter into less 

formal international arrangements. 

Gotlieb concludes by saying that there is substantial 
evidence that federal departments make many international 
arrangements on an informal basis. This practice has been 
going on for the past fifty years and appears to be con- 
tinuing.*/ 

Therefore the question of duration of time of the 
practice of informality regarding defence arrangements 
with the United States can be answered in the affirmative in 
the sense that the practice had been used for at least 
thirty-five years prior to the Bomarc and Voodoo issues for 
NORAD. 

The next requirement which must be dealt with is that 
of consistency. The answer to the consistency question can 
also be found in the Gotlieb article. It may be noted firstly 
that the informal method of international arrangements is not 
and never was considered the only method of carrying on 
international relations so that the consistency question 
should not be framed in the sense of being the only method 
followed in every instance of international affairs between 


Canada and the United States with regard to defence. Rather 


the issue should be; was this practice continued to relatively 
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the same degree over the period of time in question? It 
would not be realistic to expect that in every instance of 
defence arrangements between Canada and the United States 
the informal methods would be used. The reason for that is 
simply because no one particular method is employed in every 
instance. The consistency should arise when a method is 
used sufficiently often that a pattern for its employment 
may be seen. Gotlieb illustrates Seaeteereal iv < and 


7 that there was a consistent tendency for 


experientially 
Canada and the United States to take care of much of their 
international arrangements through informal methods. Further- 
more it has been illustrated that a great deal of the U.S.- 
Canadian relations with regard to defence follow this 

pattern. 

The final and most important requirement for specific 
custom is the sense of obligation. The countries must feel 
that the practice in question leads them into binding obli- 
gations in international law. The answer to this question 
can be found by examining the practice from two perspectives. 
The first is to approach obligation in the same method that 
Gotlieb diaee’ This practical approach is that the civil 


service and the executive of the government view all informal 


arrangements that have approval of an Order in Council or the 


Gadd: ,watecs!« 


497a.,at 238-240; 242-243. 
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Secretary of State for External Affairs as binding in inter- 


national law. The evidence of obligation comes from the 
fact that the External Affairs Department would be involved 
in international arrangements, especially to do with 
defence. > As well, it is difficult to believe that any 
arrangements between Canada and the United States respecting 
defence, a matter of national security and ultimately exis- 
tence, would be entered into without a sense of obligation. 
Without the obligatory aspect, there would seem no purpose 
in the arrangements since there would be nothing upon which 
to rely. 

Obviously the obligation requirement is not simply an 
objective analysis. As with any intention question one must 
look to the actions, statements and the surrounding circum- 
stances. This is the second perspective from which to examine 
the obligation question. Although the commitment on Canada's 
behalf tc accept the nuclear warheads for the NORAD nuclear 
weapon systems was never spelled out in a formal treaty, it 
is hard to believe that the United States would have placed 


the Bomarc squadrons in Canada, at their own expense, if they 


SI ohis is implicit by the very nature of the arrange- 
ments. Since the dealing with the United States to do with 
defence are of themselves an important aspect of external 
relations, it is incomprehensible that external affairs 
would not be a party to any negotiations. Further evidence 
of external affairs involvement can be construed from the 
fact that NORAD was officially established by an exchange of 
notes, written on behalf of Canada by the Canadian Ambassador 
to the United States, who is a part of the external affairs 
department. 
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were not certain that Canada was committed to arming the 
missiles. Similarly it is inconceivable that Canada would 
have accepted the Bomarcs, with the intention of leaving 
them unarmed. That would not have been a rational and 
advantageous move on Canada's part. Furthermore the reason 
there was not any formal written agreement for the acceptance 
of the warheads was that Canada's willingness Gomeceae them 
for the weapons systems was clearly implied by Canadian actions, 
public announcements and private discussions between offi- 
cials.>° 
There are admitted difficulties with the analysis of 
the requirements for a specific custom dealing with the fact 
Situation in question. The most prominent of the difficulties 
is the absence of concrete fact to substantiate some of the 
claims that the facts fit into the necessary requisites. 
However it must be remembered that the facts in question are 
by their very nature confidential, thereby denying much access 
to the material upon which the claims must rest. Obviously 
if the matter were to be argued before the International 
Court of Justice many of the facts would be made available for 
that purpose, but in instances such as this examination it 


can only be inferred or presumed that these materials do exist. 


2h yon, supray Ghee DVpene l2,. "81% 


23 ur. Gotlieb, who was with External Affairs from 
1957 to 1968 and has served as the Deputy Minister in the 
Departments of Communications and Manpower and Immigration, 
found difficulties in obtaining evidence to substantiate 
some of his observations. Gotlieb, supra, n. 41, 238; 243. 
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If, of course, the factual claims prove to be inaccurate, 
the claim of specific custom may, but not necessarily, 
fall, 

If the requirements for the assertion that there 
is a specific custom between Canada and the United States 
with regai:d tc informal defence arrangements are met, then 
the conclusion is inevitable that a source of international 
law has been created. It follows then that, assuming the 
Situation regarding the nuclear warheads falls within the 
purview of this custom, a binding international commitment 


on the part of Canada exists. 


(3) The Nuclear Test Cases 


The sources of international law have been quite 


limited in past.>" There may have evolved another possible 


source of international law in the last few years. This 


oR Ore 38(1) of the Statute of the International 
Court of udustice lists. four sources of. international Law: 


a. international conventions, whether general or 
particular, establishing rules expressly recog- 
nized by the contesting states; 


b. international custom, as evidence of general 
practice accepted as law; 


c. the general principle of international law 
recognized by civilized nations; 


ay “subject to the provision of Article 59 [which 
denies the application of stare decisis], 
judicial decisions and the teachings of the 
most highly qualified publicists of the various 
MACAONS. ie) hci 


Supra, n. 38. 
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may be derived from the Nuclear Test Cases” between Australia 
and France and between New Zealand and France. In the case 
it was held that statements made by officials of the French 
government, particularly the Head of State and the officials 
acting under his authority,>° to the effect that France would 


cease atmospheric nuclear testing after 1974, created a 


binding legal obligation in international ey The Court 


provides a clear and concise statement of what the law is 
and what requirements are necessary. 


It is well recognized that declarations made by 
way of unilateral acts, concerning legal or 
factual situations, may have the effect of 
creating legal obligations. Declarations of 
this kind may be, and often are, very specific. 
When it is the intention of the State making 

the declaration that it should become bound 
according to its terms, that intention confers 
on the declaration the character of a legal 
undertaking, the State being thenceforth 

legally required to follow a course of conduct 
consistent with the declaration. An undertaking 
of this kind, 1f£-given publicly) and with an 
intent to be bound, even though not made within 
the context of international negotiations, is 
binding. In these circumstances, nothing in 

the nature of a guid pro guo, nor any subsequent 
acceptance of the declaration, nor even any reply 
Or reaction from other States, is required for 
the declaration to take effect. ... 


Clearly then, the requirements for this source of law are 


that there must be a declaration(s) made by way of unilateral 


>°Nuclear Test Cases (Australia v. France) I.C.J.R. 
1974, 253. Nuclear Test Cases (New Zealand v. France) I.C.J.R. 
1974, 457. Reference to specific paragraphs will be given 
only from the New Zealand v. France report. 
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acts. These declaration(s) must concern legal or factual 
Situations, must be given publicly and must exhibit an 
intention to be bound. 

The first four requirements are not difficult to 
prove based on factual situations. The fifth and final 
requirement, intention to be bound to the unilateral decla- 
ration, creates problems. On the topic of intention, the 
Court states that not all unilateral acts imply the necessary 
Obligation and that: 

- . e the intention is to be ascertained by 

interpretation of the act. When States make 

statements by which their freedom of action 

is to be limited, a restrictive interpretation 

is called for. 

The Court further points out that there are no prescribed 
forms which, if followed correctly, will create the binding 
obligations. There is no necessity that the statement even 

be in written form. The only important requirement, as 
regards intention is that the language used in the declaration 
reveals a clear intention. °° The implications of this 
description of intention to be bound are very wide, but 

still ambiguous. There seems to be no freedom to examine 

the surrounding circumstances but, rather, only the language 
of the unilateral act or declaration. The Court did examine 


a number of statements by French officials but also examined 


statements made by New Zealand and even statements made 
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subsequent to the oral proceedings. °+ Therefore one could 
conclude that the surrounding circumstances may be relevant 
in interpreting the words and intention of the unilateral 
act or acts in question. The question of intention is still 
to be a subjective evaluation and, as such, is still fraught 
with difficulty as to predictability. However, as with other 
subjective questions of law, some conclusions must be inter- 
preted from the given fact situation, always bearing in mind 
that should a court not reach the same interpretation, the 
result could very well be different. Unless this is done 
there is no point in attempting to discuss international law 
and its implications on factual situations of any sort, 
except those fact situations already judicially decided. 

It is appropriate to now apply the "Nuclear Test Cases 
rule" to the facts surrounding the question of acceptance of 
nuclear weapons for Canada. With regards to Canada's NATO 
weapons systems it was announced by the Minister of 
National Defence that the Starfighter aircraft had been 
chosen to fill the role of strike-reconnaissance. °- Also, 
nearly a year later it was further announced that the Canadian 
army brigade in Europe would be armed with Honest John surface 
to surface misaile.°> The situation with regard to NORAD 


is very much the same as that for NATO. Prime Minister 
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Diefenbaker announced the acquisition of the Bomarc-B in 
September of 1958 and the Voodoo aircraft was obtained in 
June ish Sica 
Clearly those are not the statements upon which the 
Nuclear Test Cases rule would be invoked but rather are 
a brief summary of the background. The contentious area is 
that of arming the systems with nuclear weapons. It has 
been suggested that because of the type of weapons systems 
which Canada had adopted and because of the public state- 
ments of the Prime Minister, there was a clear implication 
that a decision had been made that Canada would accept 
nuclear weapons for both the NORAD and NATO systems. °> 
The Prime Minister's statements are the important points for 
examination. 
One such statement was made on February 20, 1959 in 
the House of Commons, 
The full potential of these defensive weapons is 
achieved only when they are armed with nuclear 
warheads. The government is, therefore, examining 
with the United States government questions 
connected with the acquisition of nuclear warheads 
for Bomarc and other defensive weapons for use by 
the Canadian forces in Canada, and the storage 
of warheads in Canada. Problems connected with 
the arming of the Canadian brigade in Europe with 
short range nuclear weapons for NATO's defence 
tasks are also being studied. 
We are confident that we shall be able to 
reach formal agreement with the United States 


on appropriate means to serve the common objec- 
tive. 


64 cupra, SO-Ja, 


°°Lyon, Supra, Ch. 1Vioa. 12, Bil. 
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. . . Lt is our intention to provide Canadian 

forces with modern and efficient weapons to 

enable them to fulfil [sic] their respective 

roles. 
Mr. Diefenbaker is initially speaking about the Bomarc 
missiles. 

This statement by the Prime Minister fulfills all the 
requirements of the Nuclear Test Cases. Clearly this was 
a declaration made by way of a unilateral act. The topic of 
the statement was definitely one of a factual nature and the 
statement was made publicly. Although the place of the state- 
ment was the House of Commons, it cannot be said that a state- 
ment made by the leader of the government in the seat of the 
government is not public, especially since there is press 
coverage and an accessible record of the proceedings. The 
intention necessary to create a binding obligation may be 
inferred from the Prime Minister's statement. Once he has 
acknowledged that the weapons are fully effective only when 
armed with nuclear warheads, Mr. Diefenbaker states that it 
is his government's intention to provide the Canadian forces 
with "modern and efficient weapons" for their roles in NATO 
and NORAD. It is not difficult to infer from those two seg- 
ments of the same statement that it was Canada's intention to 
arm the systems with nuclear weapons. As far as the intention 
to be bound is concerned that answer seems to be in the 
affirmative because he is speaking of his government's inten- 


tion and progress in unambiguous terms. If there were no 


66 (1959) H.C. Deb., 1223. 
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intention to be bound the statement would have been 


couched in phraseology which would permit doubt about the 
Canadian position. 

A similar argument can be made regarding the state- 
ment to undertake the strike reconnaissance role for NATO. 

In recalling this obligation to the House of Commons on 
January 25, 1963, the Prime Minister stated: 

[w]hile nothing was specified about arming 

the aircraft with nuclear weapons it was 

realized by all that this would be desirable 

that nuclear weapons should be available as and 

when required, under joint control, in NATO 

a ieee in accordance with the general NATO 

ecision of December 1957... . 

Therefore according to the Prime Minister's interpretation, 
Canada clearly had the intention to arm the aircraft with 
nuclear weapons. Since this intention was there when it was 
announced that Canada had undertaken the strike reconnaissance 
role for NATO, the conclusion can be made that there was an 
intention to be bound when the statement was made. 

Since the requirements for an international obligation, 
according to the Nuclear Test Cases, have been fulfilled, the 
obligation under international law must then be real. The 
time of the obligation must be considered to be when the 
statements were made, because there is no requirement for 
other states to accept the declarations as binding. 


There are still problems with this analysis of a 


source of international law. The first is the amount of 
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recognition which has been given the rule of law enunciated 
in the Nuclear Test Cases. Although the Court states that 
this principle of law is well recognized, it is not clear 
from the case that it is indeed a well recognized principle. 
Perhaps the source of law is not really new in the sense 

that it may have been created in 1974, although the inference 


may be made that it is, from the method that Professor 


68 


Castel deals with it. Perhaps the interpretation should 


be that the rule of the Nuclear Test Cases is really one of 


the general principles of law recognized by civilized nations. °? 


Justification for this may be found in the statement of the 
Court. 


One of the basic principles governing the 
creation and performance of legal obligations, 
whatever their source, is the principle of 
good faith. Trust and confidence are inherent 
in international co-operation, in particular 
in an age when this co-operation in many fields is 
becoming increasingly essential. Just as the 
very rule of "pacta sunt servanda" in the law of 
treaties is based on good faith, so also is the 
binding character of an international obligation 
assumed by unilateral declaration. Thus 
interested States may take cognizance of unilateral 
declarations and place confidence in them, and are 
entitled to ee that the obligation thus created 
be respected. 


The implication is that the case rests on good faith, which 


685 -ofessor Castel mentions the Nuclear Test Cases 
in a note following "Auxiliary Sources of International Law". 
Castel; supra. iis chops 


wrest weh Y= 38 (1) (c) of the Statute of the International 
Court ofjJustice.. Supra, n. 54. 


Nuclear Test. Cases, supra, n. 55, S.« 49. 
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as the court says is one of the basic principles of law. 
Obviously, in order for a general principle to be 

a source of international law, it must be one that is 

recognized by civilized nations. This prerequisite does 

not mean that it be universally accepted but rather that it 

be a principle that "pervades the municipal law of nations 


ue There does not seem to be too much question 


in general." 
that good faith is accepted as a principle of most nations. 

There is one further difficulty with the concept 
of general principle of international law. It is the 
question of the origin of the principle. The authority for 
the precept of good faith can be traced to the municipal 
law of nations. Even further, one can justify it froma 
jurisprudential viewpoint in the sense that without good 
faith law cannot function orderly or predictably. However 
that is still not authority. The reason authority is difficult 
to ascertain is that there really is none. This does not 
preclude the use of a general principle because the problem 
is recognized and accepted. 

In every uncodified legal system there are 

certain elementary and universally agreed 

principles for which it is almost impossible to 

find specific authority. In the Common Law of 

England and the United States of America, where 

can you find specific authority for the principle 

that a man must perform his contracts? Yet 

almost every decision on a contract presupposes 


the existence of that principle. The same is true 
of international law. 


- 
pent) "Reflections on a Commercial Law of Nations", 


Friedmann, Lissitzyn and Pugh, supra, Ch. III, n. 27, 73. 


levcnair, "The Law of Treaties 493 (1961)", Friedmann, 


Liezitzyn and Pugh, supra, Ch. III, n. 27, 328. 
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It is therefore proposed that the Nuclear Test Cases rest 

upon the principle of good faith, one of the general prin- 

ciples of law recognized by civilized nations. This being 

true, the conclusion is that it is a source of international 

law, which creates binding obligations. 

3. The Consequences of a Breach of an International 
Obligation 


The discussion has focused on alternative legal 


principles which may be interpreted, along with the facts of: 


the nuclear weapons controversy in Canada, as creating a 
legally binding commitment on behalf of Canada to accept the 
nuclear weapons for the NATO and NORAD contingents. The 
logical question which should follow is what are the con- 
sequences of a breach of an international obligation. This 


question is far too complex to deal with in any detail in 


this discussion. However it will suffice to briefly mention 


another general principle of international law, which will 
provide a simplistic answer. The principle is pacta sunt 
servanda. The Permanent Court of International Justice 
enunciated pacta sunt servanda by stating that it was 


- « » aNprinciple of international law that the 
breach of an international engagement involves 

an obligation to make reparation in an adequate 
form. Reparation . . . is the indispensable 
complement of a failure to apply a convention and 
there is no necessity for this to be stated in 
the convention itself. /3 
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Pacta sunt servanda is also based on the premise of good 
faith. The implications of the principle are that once a 
state has undertaken an international obligation it must 


perform the obligation in good faith. 


4... Ther Effect, of. the.Change: in, Government 

The final legal issue with regard to the nuclear 
weapons controversy deals with the question of continuity 
and change of government. The issue is whether the Liberal 
government, under Prime Minister Pearson, which succeeded the 
Progressive Conservatives, was obliged to fulfill the 
obligations of accepting the nuclear warheads for the Canadian 
NATO and NORAD systems. The solution to this seems quite 
Simple in this instance. A change in government in a state 
does not indicate that there is a change in the state itself. 
This means that an obligation undertaken internationally 
is one obligating the state and not the ruling head of state, 
whether it be in the form of a monarch, dictator, president 
or even an assembly. In the Tinoco pee aera reference 
is made to a quotation from Moore's Digest of International 
Law. 

Changes in the government or in the internal 

policy of a State do not as. a rule affect 

its position in international law. A monarchy 


may be transformed into a republic or a republic 
into a monarchy; absolute principles may be 


T4nhe Tinoco Concessions (1923) 1 U.N. Reports of 
International Arbitral Awards 369 Great Britain-Costa Rica 
AroLtracion, Castel, SUuDtda,? I.cala poo Aor, 
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substituted for constitutional, or the 

reverse; but, though the government changes 

the nation remains, with rights and obligations 

unimpaired. .. ge 
The indication is then that a change in government only in 
the sense of the political party which controls the state 
does not affect the international commitments of that state. 
Since the obligations are those of the state, they would 
continue regardless of which political party, assuming it 
had legitimate control, undertook the obligation and which 
political party assumed control. There is no question that 
the Diefenbaker government was legitimately the Government 
of Canada, so the commitments regarding the nuclear weapons 
would continue through the change in political control. 

There is an interesting conflict in views regarding 
this principle. Although there is agreement with regard to 
the principle in general there is a difference of opinion 
as to what it is that remains constant despite the changes 
in government. As the above indicates the opinion is 
that it is the nation or the State which remains. However 
in the Sapphire/® the opinion is expressed that it is the 
national sovereignty which stays constant. This is not a 
major issue since it must be borne in mind that the Sapphire 


was decided in 1871 while the Tinoco Concessions took place 


Td. jab 121). 


T6mhe Sapphire, Supreme Court of the United States, 
1871 78 U.S. (11 Wall.) 164, Friedmann, Lissitzyn and Pugh, 
supra, Ch.Saaigone 27.,) 200. 
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52 years later. In any case, the distinction is not critical 
to this discussion. 

It is acknowledged that there has been some criticism 
of the principle with regard to international eolacationd | 
However this criticism is directed at the principle in the 
context of the appearance of the newly emerging states. 
The change of government with which we are dealing here is 


simply a constitutionally valid democratic process within 


a state. 


11 366 note Id., at 200. 
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CHAPTER, VII 


CANADA'S CURRENT NUCLEAR STATUS 


Since the issue of Canadian legal obligation with 
regard to the nuclear weapons controversy is really an 
-academic question due to the Liberal acceptance of the 
weapons, the next question must be whether the events of 
the controversy had an effect on Canada's subsequent roles 
in NATO and NORAD. The perspective for such an examination 
is from a continued Canadian commitment to the use of the 
nuclear weapcrs within the two collective defence arrange- 


ments. 


1. NATO 


There was never any serious question regarding Canada 
becoming a nuclear country--that is national manufacture and 
possession of nuclear weapons. This was once again emphasized 
in the White Paper on Defence, which was issued in March of 
#96 4unh However with regard to NATO, the White Paper 
emphasizes that the question of nuclear weapons for Canada 
is subordinate to Canada's responsibility to a nuclear-armed_ 
military alliance. The conclusion was then that Canada must 
be prepared to share a part of the burden of NATO, which 
included nuclear weapons, because it was an inescapable 
responsibility concomitant with membership in the North 


Atlantic Alliance. 
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Canada's nuclear role in NATO was not seriously 
challenged until France's withdrawal from the NATO Defence 
Planning Committee. At that point Prime Minister Lester 
Pearson stated that Canada would "continue to maintain an 
appropriate contribution to NATO's collective defence 
system." This statement could have been interpreted as a 
warning that Canada would be reconsidering what was an 
appropriate contribution to the alliance. However it seems 
that even by 1966 the Canadian military contribution to 
NATO remained substantially the same as it had been a few 
years earlier.” 

In 1968 there occurred a change in Canadian policy 
with regard to NATO. During the 1968 election campaign 
Prime Minister Trudeau verbalized the feeling that a re- 
assessment was necessary of Canada's defence policy and 
priorities. This, by necessity, would include Canada's 
roles in NATO and NORAD.“ The culmination of this re- 
appraisal with regard to the Canadian nuclear contingent 
to NATO came as a result of the enunciation of the four 
defence priorities by Prime Minister Trudeau, on April 3, 
1969. 


In summary, Canada will continue to be a member 
of the North Atlantic Treaty Organization 


2ctatement by Prime Minister Lester B. Pearson of the 
Canadian Government's Position, 4 April, 1966. Id., at 86. 


3r4., at 88. 


ara, at 97-98. 
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and to co-operate closely with the United 
States within NORAD and in other ways in 
defensive arrangements. We shall maintain 
appropriate defence forces, which will be 
designed to undertake the following roles: 


(a) the surveillance of our own territory 
and coast-lines--i.e., the protection 
of our sovereignty; 


(b) the defence of North America in co- 
operation with United States forces; 


(c) the fulfilment of such NATO commitments 
aS may be agreed upon; and 


(d) the performance of such international 
peacekeeping roles as we Gee from 
time to,time; assume. <. . « 


The indication from this statement was that Canada was not 
placing as high a priority on NATO as had previously been 
the case. 

On September 19, 1969 this change in priorities resulted 
in the termination of the Canadian nuclear contributions to 
NATO. The Minister of National Defence, Leo Cadieux, issued 
the following statement: 


[t]he air element will be a group of three 

[a reduction from the original six] squadrons 
of CF-104s, one in the reconnaissance and two 
in the strike role. The air group will remain 
under operational command of the 4th Allied 
Tactical Air Force. The brigade in Germany will 
drop the Honest John nuclear role when it is 
reconfigured next year and the nuclear strike 
role for the air element will continue only 
UntrewanuaLry £9) 2a ete et ror Cie pOSt- 197 2 
period we plan to equip a land element in 
Europe, of approximately the same size as the 
interim group, as a light airmobile force and 
to convert the air element to a conventionally 
armed ground support or reconnaissance role. 


-td., at 101. 


cana at 104. 
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In fact the nuclear strike role was terminated on December 


31, 1971 and all three squadrons of CF-104s were refitted 
and converted into a conventional attack votle 2 Therefore 
by the first of January, 1972, Canada had discontinued all 
nuclear participation in the North Atlantic Treaty Organi- 
zation. 

Although the re-evaluation of NATO resulted ina 
continued commitment to participate in the alliance in order 
to maintain a stable nuclear deperreincee it was clear that 
the participation in NATO was to receive lower priority than 
the protection of Canadian sovereignty and the defence of 


North Nee Siwea 


2. NORAD 

The situation with regard to NORAD is somewhat dif- 
ferent. Throughout the political controversy over the nuclear 
weapons for NATO and NORAD during 1963, general support for 
NORAD as a collective security arrangement with the United 


States was maintained.” This can be explained by the fact 


ne fence DOT Ly GS EO. 


Swang, "Sovereignty and Canada-US Co-operation in 
North American Defence", Macdonald, Morris, Johnston, 


Canadian Perspectives on International Law and Organization, 
861 (1974). 


%Gellner, SUpl ay Che LV, aloe, abl U sg c-NA'LO ahas provided 
a valuable vehicle for Canadian input into the Strategic Arms 
Limitations Talks between the Soviet Union and the United 
States as well as the talks on mutual and balanced force 
reductions (hereinafter referred to as MBFR) in Europe. White 


Paper On Verence,) 35. (1971):. 


10vang, Suprd, N. ©, 865. 


a7 


ne ahaa | eh 


~bispx0 veaont eiatintda iy: ae 
it See! anh 4, Wh Ae nue MA ys 


; yn a4, , ve hag f ar ; bret am a 
+ a bostorns Ot 2 | pe pootsth 


46 sorsteb ons ‘bet | Weal | 


bey F 


vers. | , : 


tseloun edd tev ‘yerevoring9o. soe fea as 


Ley 


rot Suoyque Lerensp \ Edel patiub aAaoH, fais mah 


D ony 


betiny ods dd iw JnomepAstts, Yiisyooe Lah aa Lames: 
gost ony yd paexiciie si A8A etsy Of 


28 


ak nokeaxe : ae 
,tolLwes ABD bd Dt eh ul Be ee EEE n panne boa * c. 
: : 
hak 1 
By VRE 


bebivexg det ORBH , 7 
emzA oipste1s2 eft osab 
besiav edt bas aot, 


| nie re it Cure « 
pall ty pete ty we ne 
1 gpot hepnbted: y adfsd | at 


te he Ee 


of the geographic proximity and importance of North American 
Air Defence as opposed to the relative remoteness of the 
defence of Europe. Furthermore the fact that Canadian- 
American relations are far closer cannot be ignored. 

The Canadian commitment, from a nuclear standpoint, 
to NORAD was not altered much even in 1968 when the NORAD 
agreement was renewed. + It is significant to note that the 
involvement in NORAD by Canada did change in a negative 
sense. By this time the topic of anti-ballistic missiles 
(hereinafter referred to as ABM) had become an issue with 
regard to the United States. Canada was reluctant to 
participate in the costly program of ABM defence and this 
was evidenced in the note from J. M. Leddy on behalf of the 
U.S. Secretary of State, in which it is stated that the 
Agreement did not involve Canada in any commitment to parti- 
Cipate in ballistic missile Gapence 

Subsequent to the renewal of the NORAD agreement, the 
defence priorities were made public by Prime Minister 
Trudeau. !? Obviously NORAD would be given greater emphasis 
than NATO due to the fact that it was the major vehicle 
through which defence of North America would be carried out. 


The importance of NORAD can be inferred by the statement of 


ticanada Treaty Series 1968/5. The NORAD agreement 
was extended for a period of five years by an exchange of 
notes which came into force on March 30, 1968 and became 
effective on May 12, 1968. 


12 canada Preavywwenles e968 /jyn2 


I3cupra, 138-139. 
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the government in the Defence White Paper, which stated that 


* « »« CO-operation [sic] with the United States in 
North American defence will remain essential 
so long as our joint security depends on 
stability in the strategic military balance. 
Canada's objective is to make, within the 
limits of our resources, an effective contri- 
bution to continued stability by assisting in 
the surveillance and warning systems, and in 
the protection of the U.S. retaliatory 
capability as necessary. Co-operation [sic] 
between Canada and the US in the joint defence 
of North America is vital for sovereignty and 
security. 


This commitment to North American defence and therefore 
NORAD, although quite clear, is still subject to the first 
of the defence priorities--the protection of Canadian sove- 


reignty. Therefore it is not surprising that it would be 
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Canada's policy that defence activities on Canadian territories 


will, to the greatest extent feasible, be carried out by 
members of the Canadian Armed Forces.*> 

The Canadian commitment to NORAD was not made without 
some re-evaluation of the alliance. During 1969 when the 
rethinking was taking place by a parliamentary committee, 
there was no longer unanimity in the support of NORAD. The 
committee recommended that Canada remain in NORAD without any 
fundamental changes in commitment but it is noteworthy to 
mention that one Liberal and three NDP members of the 
committee recommended Canadian withdrawal from continental 


bomber defence. 


l4nite Paper on Defence, supra, n. 9, 25. 


13Wang, Supra, Neou, coe. 
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Canada did not opt to abandon the bomber defence. 
However the Bomarc missiles in Canada were felt to have 
outlived their usefulness and in the White Paper it was 
announced that they would be retired. The reason for this 
decision was that there had been considerable changes in the 
strategic situation. Of importance was the fact that the 
preponderance of the U.S. second strike capability was 
located in the mid-western United States, in defence of which 
the Bomarcs in North Bay and La Macaza were of very little 


value.+® The two Bomarc squadrons were phased out of service 


on September 1, 1972, 5) 
However, unlike the situation with regard to NATO, 
Canada did not choose to totally denuclearize its forces at 
home. Although the inference can be made that there was 
that desire, it was decided that the Crf-101 Voodoo aircraft 
would maintain the nuclear capability under the same arrange- 
ments with the United Stavesnse 
NORAD was renewed by an exchange of notes on May 10, 
1973" ‘fora further two, year periods. There was no altera- 
tion in the terms of the agreement. This meant that there 


needed to be another agreement on the extension of NORAD 


again in 1975. On May 8, 1975, once again by an exchange of 


EGE Paper On Defence, "supra, MN. 9a 29 


1] correspondence from the Under Secretary of State for 
External Affairs, dated September 23, 1976. 


18 nite Paper On Defence, supra, n. 9, 30. 
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notes, NORAD was extended for a period of five yaareess 


There still has not been any change in the nuclear status 
of the Canadian forces. 

Canada's role in NORAD is not restricted solely to 
the nuclear activities. Therefore it is instructive to note 
that another significant contribution is made through the 
arrangements of the Ballistic Missile Early Warning System 
(hereinafter referred to as BMEWS). BMEWS is an early 
warning nes sone link which passes through Canada to 
NORAD headquarters in Colorado Springs, Golloesdon-~ 

There is one final point with regard to NORAD and 
nuclear weapons, which merits mention in a survey of Canadian 
nuclear commitments. This is the fact that U.S. Strategic 
Air Command aircraft armed with nuclear weapons will be 
allowed overflight on Canadian airspace while they are on 
airborne’ alert in times of crisis. In addition, in those 
circumstances there may be permission granted for the 
Strategic Air Command bombers to refuel from tanker air- 


craft stationed in coh awe 44 


20 epartment of External Affairs Annual Review 1975, 
44 (1976), and Cox, "Requirements of Diplomacy called for 
renewal of NORAD", 1975 International Perspectives 17. 


es ang, supra, n. 8, 867. As well Canada has played 
a role in anti-submarine warfare. However the Defence White 
Paper indicated that there would be less emphasis on anti- 
submarine warfare and that Canada's maritime fleet would 
concentrate more on maritime roles. Id., at 868. 


an ee Paper) on Defence. supra, in. 97, 31. 
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To summarize Canada's current military nuclear status, 
it can be simply stated that the only nuclear military 
capability Canada now possesses is through the CF-101_ 
Voodoo aircraft.7? This statement must be qualified because 
the nuclear warheads a subject to the same provisions of 
American custody and control which were adopted in 1963. 

The purpose the nuclear armed CF-101s serve in the defence 
of North America is clearly stated as against the threat of 
massive nuciear attack. 

Only with such nuclear weapons would they 

have a reasonable prospect of destroying 


attacking bombers and their nuclear 
weapons before the latter were released. 


3. The Legal Implications of Canada's Change in 
Nuclear Status 

There is one legal question with regard to the changes 
in Canada's nuclear commitments. Canada did not renunciate 
either the NORAD or NATO agreements, when deciding to reduce 
the Canadian nuclear involvement, but rather simply attempted 
to modify the terms of its participation. The question is then 
whether this was done in accordance with standard legal pxo- 
cedures. The simple legal answer is that there is no pro- 
blem with the Canadian action since the parties to the 


respective agreements did not object to the epangess” 


23cupra, Tei Wibee 


24 hite Paper on Defence, supra, n. 9, 31. 


22prownlee, supra, Cha Vi;- not ol 60a) Friedmann; 
Lissitzyn and Pugh, supra, Ch. III, n. 27, 406. 
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Clearly, had there been objection to the changes in 
the arrangements, which in fact were not a part of the NORAD 
or NATO treaties but rather arrangements within the collec- 
tive defence systems, there would then have to be some legal 
argument. It would seem the argument would have to be similar 
to that used by the Progressive Conservatives in 1963, which 
was that there had been a change in circumstances. Obviously 
the argument in 1963 was not that strong because the govern- 
ment at the time was attempting to use the change in circum- 
stances to get out of all the nuclear commitments. In 
the present instance the argument is not based on a total 
abolition of nuclear defence but rather based on a compre- 
hensive revamping of the Canadian defence arrangements. 

The doctrine which would have to be relied upon is 
rebus sic stantibus. Although this rule of international 
law is founded upon custom”? and is acknowledged as a current 
principle of treaty law through the Vienna Convention on 


27 


the Law of Treaties, there is some hesitation regarding 


rebus sic erantibus This is reflected in the strict 
rules for invoking the principle. 


Article 62 [of the Vienna Convention on the Law 
of Treaties] states that a fundamental change 

of circumstances which has occurred with regard 
to those existing at the time of the conclusion 


EGeeReantrnt. Lissitzyn and Pugh, supra, Ch. III, 
Mee ye Lo 


*70'Connell, supra, Ch. II, n. 72, 278. 
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of a treaty, and which has not been foreseen 

by the parties, may not be invoked as a ground 

for termination or withdrawal unless the exis- 

tence of those circumstances constituted an 

essential basis of the consent of the parties, 

and the effect at the change is radically to 

transform the extent of Se erie) Tes still to be 

performed under the treaty. 2 

If the above criterion were to be applied to the change 
in circumstances in the early 1970s, it is difficult to 
determine whether there is sufficient justification for the 
Canadian position. Clearly the change in circumstances is 
sufficiently significant to alter the further performance of 
Canada, in the sense that the technological advances and 
accompanying alterations in the strategic situation render 
the three nuclear systems abenccned, of limited value. 
However the problem with this argument is that it cannot be 
easily said that these changes were not foreseen by the 
parties. That being so, rebus sic stantibus would not be 
available. If one were to use that same argument, it could 
be said that if the changes were foreseen, it would be 
unreasonable to believe that the parties to the arrangements 
would not have impliedly agreed that, should such circumstances 
arise, it would be necessary to alter the arrangements 
accordingly. 

Since this is a somewhat superflucus argument it will 


not be pursued further. It should suffice to mention that 


the Canadian pesition was not disputed by the other states 
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involved and that Canada gave ample notice of the altera- 
tions and showed concern for the possibility of difficulties 


which could arise in such a transition period.” 


30cupra, 139; 142-143. 
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CHAPTER VIII 
CANADA'S NUCLEAR WEAPON TREATY COMMITMENTS 


Canada has always prided itself in its commitmert 
and active role in the arduous task of achieving a lasting 
and secure peace through disarmament. Since the Second 
World War the importance of the pursuit has achieved 
greater urgency, while at the same time the difficulties 
of reaching agreement have magnified substantially. The 
road to nuclear disarmament has only just begun. However 
there have been some significant developments, in which Canada 
has played a fairly influential part. The purpose of this 
section is to survey the treaties and international agree- 
ments of a nuclear and military nature to which Canada is a 
party. The broader implications of these commitments will be 
discussed from the standpoint of Canadian actions in this 


aLedes . 


1. The United Nations Charter 

The first international treaty of significance 
towards disarmament in the wake of the nuclear age was the 
Charter of the United Nations. The tenour of the commitment 
of the nations of the world is established in the preamble of 
the charter which states that the first of the objectives 
is "to save succeeding generations from the scourge of war, 
which twice in our lifetime has brought untold sorrow to 


mankind.) +. + The UN Charter is of relevance in the sense 


charter of the United Nations, Friedmann, Lissitzyn 
and Pugh, supra, Ch. III, n. 27,1155. 
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that it establishes among its Purposes and Principles the 
maintenance of international peace and security and esta- 
blishes the principle of collective action for the preven- 
tion of threats to the peace of the world. ¢ 

It is unrealistic to believe that the United Nations 
has been able to accomplish this objective completely or 
without any difficulties. However it must also be appreciated 
that the United Nations has been an important vehicle through 
which much of the dialogue with regard to nuclear disarma- 


ment and arms control has taken place.> 


Oo SRG eee aca Sgt Bere Oder y 
hereinafter referred to as the IAEA) 

The IAEA is a body formed as a result of a multila- 
teral treaty. The Statute of the International Atomic 
Energy Eoercy was opened for signature on October 26, 1956 
and it entered into force on July 26, Te The Agency is 
not an integral part or product of the United Nations in a 


direct sense because it was felt that by doing so the problems 


*ta., at 1155-1156. 


3hor example the Baruch Plan was presented to the 
United Nations Atomic Energy Commission, supra, Ch. III, n. 5. 
For further examples of the role of the United Nations in 
the dialogue on disarmament, see, supra, Ch. III, n. 15. 
The Eighteen Nation Disarmament Committee was the successor 
to the Ten Nation Committee on Disarmament. Canada was also 
a member of the Eighteen Nation Disarmament Committee (herein- 
after also referred to as the ENDC). See also, Fischer, 
The Non-Proliferation of Nuclear Weapons, 38-46 (1971). 


4 szasz, The /Law and Practices of the «International 


Atomic Energy Agency, 34, 61 (1970). 
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associated with the Security Council veto would be avoided.” 
However the IAEA is a part of the United Nations "family". 

By an agreement Betiieen the Agency and the United ees” 

the terms of the relationship between the IAEA and the UN 

were spelled out. The United Nations recognizes the IAEA as 
the agency "responsible for international activities concerned 
with the peaceful uses of atomic energy in accordance with 


PES seamutan 4 


and further that the Agency "will function 
under its statute as an autonomous international organization 
in the working relationship with the United Nations."° 

The purpose of the International Atomic Energy Agency 
is two-fold: 

- e - to further the peaceful uses of atomic 

energy throughout the world, and to do so in 

such a manner that the Agency's assistance is 

not misused for any military purpose. 
The function of the IAEA is basically in the field of peaceful 
uses of nuclear energy. However there are certain aspects of 


the Agency which are of relevance to the military use of 


nuclear power. 


Rida: 


Sagreement Concerning the Relationship Between the 
United Nations and the International Atomic Energy Agency. 


Entry anto torce oni November 147110572 PULNST eS. “vols 28L FF. 
No. 548. 
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Szasz, supra, n, 4, 78. 
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The most significant aspect about the IAEA is that, 
from a legal point of view, the Statute of the Agency creates 
no significant rights, duties or obligations for states 
party to the agreement. 

- - « A State, by becoming a Member of the 

Agency, does not assume any obligation either 

to refrain from military nuclear activities or 

to submit to any control on its peaceful acti- 


vities. Nor is a Member obliged to refrain 
from assisting other States (whether Members or 


not) in conducting military activities or to 

require that any assistance it grants for 

peaceful purposes is to be subject to ts 

own or to the Agency's control. 
Although this sounds rather foreboding, the Agency is not 
altogether ineffectual with regards to nuclear activities. 
In fact, although the Statute establishes very few obli- 
gations, it does in practice create a "framework to support 
the network of agreements through which the organization is 
CO Carry Out its activities."t1 

The system of IAEA nuclear activities is primarily 
through the nuclear safeguards. Although the safeguards 
will be dealt with in detail during the discussion of the 
Non-Proliferation Treaty, it is relevant to the present topic 
from the point of view of the purposes of the safeguards. 
They were designed to prevent the possible abuse of using 


the nuclear reactors for the production of bombs. ** De Ars 


ard.» at’ 329-330. 
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questionable as to the applicability of the safeguards 
to nuclear propulsion devices for vehicles, missiles and 
naval devices. It is not clear, for example, whether a 
nuclear propulsion device for a naval vessel would be 
considered in the class of those things for a prohibited 
purpose.*? 

Although the purposes of the IAEA seemed extremely 
useful from the outset, the functioning of the IAEA in its 
first ten years of existence did not follow the same prio- 
rities that were inferred in a reading of the Statute. In 
order to examine the priorities of the activities of the 
Agency, one need only examine the proportion of funds 
budgeted) toithe various ‘roles the IAEA played during the ten 
years. The development and application of safeguards, which 
possibly could have been the major role of the Agency, was 
only ranked fifth as far as budgetary commitments goes, while 
technical assistance in the form of the supply of experts 
and equipment received the largest amounts of money. Research, 
the distribution of information and the development of 
health and safety standards were the next three top priority 
activities of the Agency. *" The explanations for this dif- 
ferent shift in emphasis of the IAEA from that of supplying 


and safeguarding nuclear materials are not directly of legal 


135a., at 357. 
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utero ea. However it is interesting to note the fact 
that the role of the Agency did not follow that which was 
prescribed for it by the Statute of the Agency. 

The final aspect of the International Atomic Energy 
Agency, which is of interest here, is the role that Canada 
has and does play in the Agency. The impetus for the for- 
mation of the IAEA came basically from the United States and 
the Soviet Union. However much of the work in the develop- 
ment and creation of the IAEA was done by the Meeting of Six 
Governments*® and even more so by its successor the ten 
nation Working Level Meeting.+/ 

To further illustrate the stature of the Canadian 
actions in the formulation of the IAEA, it can be noted that 
one of the conditions precedent to the treaty coming into 
force was ratification of the treaty by three of five 
countries--Canada, France, the Soviet Union, the United 

18 


Kingdom and the United States. Although this is of little 


major significance it does indicate that Canada, even though 


13 c2asz briefly discusses the reascrs for the IAEA's 
activities. id., at 360. . The primary role of the Agency 
in the area of safeguards, as will be illustrated, has been 
encouraged to some extent by the Non-Proliferation Treaty. 
Infra, 167-174. 


16nhe six governments were: Canada, Czechoslovakia, 
France, the Soviet Union, the United Kingdom and the United 
States. — S2zasz,) Supra, Ne 4, 29% 


17 oanada was represented on (this body as weli. Ic., 
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it was not a nuclear weapon state, was considered an important 
party to discussions of nuclear energy me 
The most important organ of the International Atomic 
Energy Agency is the Board of Governors There are two 
sub-categories for membership on the Board. One of these is 
called "the five members meee advanced" in the technology 
of atomic energy. From the outset it has been accepted 
that these are Canada, France, the USSR, the United Kingdom 
and the USA. None of these states has been challenged 
or replaced since the IAEA pecan Besides serving on 
the Board of Governors of the Agency since its inception a 
Canadian has been the Vice Chairman on three occasions and 
Chairman once from 1957 to 1 o0uAS 
It is quite clear Bes despite the fact that Canada 
has never attempted or had a desire to develop its own 
atomic weapons, it has been able to maintain a position of 
influence and importance with regard to the international 
agency most concerned with the development of nuclear power 


invthe world? 


19 mhe major reason for the rather high stature of 
Canada was surely the fact that Canada was relatively 
advanced in nuclear technology and was a major supplier of 
uranium. 
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mae at 1121-1122. As well Canada has served on 
the IAEA Scientific Advisory Council since the beginning. 
ids: at 259-2400. 
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3. Treaty Banning Nuclear Weapons Tests in the Atmosphere 
in Outer Space and Under Water 
(hereinafter referred to as the Limited Test Ban Treaty) 


38 is of vital interest 


The Limited Test Ban Treaty 
in the drive towards disarmament. The terms of the agreement 
do provide for some provision against furthering the number 
of nuclear explosions, the prospect of which the world was 
facing. However, as far as the effects of the treaty with 
regard to Canadian actions and policies, the treaty has 
limited application. The reason for this is the fact that 
Canada has not tested and does not now have any desire to test 
nuclear weapons. In any case, as will be illustrated, if 
it so wished there are still options for nuclear testing. 

The Limited Test Ban Treaty is a multilateral treaty 
originating through the agreement of the United Kingdom, the 
United States and the Soviet Union. Since the agreement was 
Signed by three originating parties, it has been open to all 
states for their signature. After the announcement of the 
initialing of the treaty all the political parties in the 
House of Commons welcomed this step towards the objective of 
world peace." Prime Minister Lester Pearson assured the 
House that the Canadian government was ready to become a party 


to the agreement. In fact Canada did become a signatory to 


23canada Treaty Series 1964/1. The treaty, dated 
August 5, 1963, was signed by Canada on August 8, 1963 and 
entered into force for Canada on January 28, 1964. 


24 (1963) 3 H.C. Deb., 2601-2604. 


2ra., at 2602. 
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the Limited Test Ban Treaty on August 8, 1963, three days 


after the signature of the three original parties. * 


The heart of the treaty is contained in Article I 


in which each of the parties to the treaty 


- undertakes to prohibit, to prevent, and 


not to carry out any nuclear weapon test explo- 
Sion, or any other nuclear explosion, at any 
place under Sts JUuLTsdaiction or control: 


(a) in the atmosphere; beyond its limits, 


including outer space; or under water, 
including territorial waters or high 
seas; or 


in any other environment if such explosion 
Causes radioactive debris to be present 
outside the territorial limits of the 
State under whose jurisdiction or control 
such explosion is conducted. .. 2 


Article I (2) provides for an undertaking by each of the 


parties to the treaty not to cause, encourage or in 


participate in the carrying out of any such nuclear 


The treaty is of unlimited duration, although there is a 


withdrawal clause. The provision for withdrawal is that, 


bg 


any way 


explosion. 


aig 


in the opinion of a state party to the treaty, extraordinary 


events related to the terms of the treaty have jeopardized 


the supreme interest of that state, it may withdraw by giving 


notice to all other parties to the treaty three months in 


advance. 


Obviously the largest gap in the provisions of the 


treaty is that it is not a complete ban on nuclear testing. 
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There is no provision for the cessation of underground 
nuclear testing, which has continued to be carried out. There 
are a number of political reasons for the absence of agree- 
ment On underground testing, most notably the difference of 
opinion between the United States and the Soviet Union on 
the issue of on site inspections. 

A most interesting development in the Limited Test 
Ban Treaty is the fact that there is no provision for 
"peaceful" nuclear explosions in the environments prohibited 
by the terms of Article I. In the draft of the treaty which 
was tabled at the Eighteen Nation Disarmament Conference in 
August 1962, there was provision for such "peaceful" explo- 
sions, provided there was unanimous agreement to such an 
explosion by all three original parties and the explosion 
was carried out in a prescribed manner. “° 

Although the Limited Test Ban Treaty is not of great 
consequence as far as Canadian international legal commit- 
ments with regard to nuclear weapons, it is of relevance for 
two reasons. The first reason is that Canada by signing and 
ratifying the treaty has in essence voluntarily restricted the 
options it can pursue with regard to future nuclear develop- 
ment. This is not crucial because Canada has no desire to 
detonate a nuclear explosion. However, since the prospects 
were great for peaceful explosions, acceding to the treaty 


did actually limit the future course of conduct. 


Sisk the Meking Of -the Test sBan Treaty, 201 (1970). 
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The criticism can be made that the peaceful nuclear 
explosion option is still available because Canada could 
simply withdraw from the Limited Test Ban Treaty upon three 
months notice. Also since the terms of the treaty do not 
deal with underground explosions, the restrictions against 
underground peaceful explosions do not exist. 

The second factor of the Limited Test Ban Treaty, which 
is of relevance as far as Canada is concerned, is that the 
treaty was the first breakthrough since 1946 in Soviet- 
American agreement on the control of nuclear weapons. 

Although the treaty originated from the United Kingdom, 

the Soviet Union and the United States, Canada played : role 
in its formulation, particularly through its membership on 
the Eighteen Nation Disarmament Committee. The fact that 
the agreement was viewed as a eiage step on the road to 
disarmament is also important from the Canadian viewpoint 
because of its constant efforts to promote international 
peace and security. 

4. Treaty on Principles Governing the Activities of States 


in the Exploration and Use of Outer Space, Including the 
Moon and Other Celestial Bodies 


(hereinafter referred to as the Outer Space Treaty) 


An analysis of the Outer Space Treat?” is very similar 


to the above consideration of the Limited Test Ban Treaty. 


Aree a Test Ban and Disarmament, 81 (1966). 


30canada Treaty Series 1967/19. The treaty was signed 
by Canada on January 27, 1967 and entered into force on 
October 19, 1967. 
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The major similarity between the two agreements is the fact 
that the provision of the treaties are not vital to the 
security or conduct of Canada with regard to nuclear 
weapons. 

The spirit of the treaty is apparent from the preamble, 
which mentions the United Nations General Assembly Resolution 
of October 17, 1973, discouraging states from placing nuclear 
weapons or weapons of mass destruction in orbit around the 
earth or on celestial bodies. In fact the working of 
Article IV of the treaty is almost identical to that of the 
resolution. 

States Parties to the Treaty undertake not 

to place in orbit around the Earth any objects 

carrying nuclear weapons or any other kinds of 

weapons on celestial bodies, or station such 

weapons in outer space in any other manner. 
Furthermore the same Article bans the establishment of mili- 
tary bases installations or fortifications, weapons testing 
or military manoeuvres on celestial bodies. 

The similar remark can be made about the Outer Space 
Treaty as was made with the Limited Test Ban Treaty regarding 
its importance within the spirit of disarmament. Obviously, 
Canada, which has a very limited space program and a non- 
existent national nuclear weapon program is not particularly 
affected by the terms of the treaty. However the treaty 


is considered important in the eyes of Canada from the basis 


of attempting to achieve a peaceful world. 
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5. Treaty on the Non-Proliferation of Nuclear Weapons 
(hereinafter referred to as the Non-Proliferation Treaty) 


The Non-Proliferation Treaty>- may be the single most 
important international agreement with regard to nuclear 
weapons that Canada has been a party to. Although there 
are difficulties associated with the treaty, which can be 
pointed to as illustrative of the impotency of the treaty or 
the futility of the entire exercise of attempting to achieve 
peace in the nuclear age, the positive aspects of the treaty 
must not be overlooked or dismissed as accomplishing very 
LES oh ol za 

The history of the Non-Proliferation Treaty can be 
directly attributable to the detonation of the Chinese first 
atomic device on October 16, 1964. After this the Eighteen 
Nation Disarmament Committee discussed the topic of non- 
proliferation. The United States presented a draft of the 
treaty on August 17, 1965, which, it was intimated, was a 
result of collaboration among Italy, the United States and 
Canada. It appears that the Canadian and British represen- 
tatives had been working on drafts for non-proliferation 
Since early in 1965 and further that separate texts for non- 
proliferation had been discussed in the North Atlantic 
Council before the meetings of the Eighteen Nation Disarma- 


ment Committee meetings. °* 


32oanada ireaty series 1970/7. The Non-Proliferation 
Treaty was Signed by Canada on July 23, 1968 and entered into 
force on=-Marchs5 mt19/0. 

ae uie "Treaty on the Non-Proliferation of Nuclear 


Weapons with Special Reference to Canada's Position", 1968 
Canadian Yearbook of International Law 229. | 
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The final draft of the Non-Proliferation Treaty was 
a product of the work of the Eighteen Nation Disarmament 
Committee and the Political and Security Committee of the 
United Nations General Assembly. The treaty was approved by 
the General Assembly by a vote of 95 in favour, 4 opposed 
andic2 I abstentions. >* 

In an examination of the terms of the Non-Proliferation 
Treaty it is valuable to begin with the Preamble which sets 
out the spirit of the agreement. The Preamble mentions the 
devastation of nuclear war and the belief that the prolifera- 
tion of nuclear weapons would seriously enhance the dangers 
of such a war. As well the Preamble deals with the desire to 
end the nuclear arms race, achieve nuclear disarmament and 
ease world tensions. The goals and objectives of the parties 
to the treaty manage to cover all the bases when there is also 
mention of ihe dedication to the peaceful uses of nuclear 
energy and the application of the International Atomic Energy 
Agency safeguards on these peaceful uses of nuclear energy.>> 
Obviously the Preamble is a "motherhood and apple pie" state- 
ment of beliefs, but it is important from two aspects. The 
first is that the IAEA is mentioned and from the outset given 
a role to play in the safeguards of peaceful uses of nuclear 


energy. 2° The second aspect stems from the fact that the 
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Limited Test Ban Treaty and the determination to work 
towards the goal of cessation of all nuclear tests as well 
as general and complete disarmament are mentioned. >! The 
implication can and should be made that the Non-Prolifera- 
tion Treaty is another international agreement "along the 
road to disarmament". This is clearly one of Canada's 
objectives in the area and the advent of this treaty can be 
construed as a limited success. 

Before proceeding further with the treaty it must 
be explained that the Non-Proliferation Treaty creates two 
classes of states party to the treaty--a nuclear-weapon 
state and a non-nuclear-weapon state. The definition of a 
nuclear-weapon state for the purposes of this treaty is a 
state which has manufactured and exploded a nuclear weapon 
or other nuclear device before January l, 196982" There- 
fore the number of nuclear-weapon states is exclusive; those 
states being France, China, Great Britain, the United States, 
and the Soviet Union. Clearly then there is no question of 
Canada being included as a nuclear-weapon state because 
although it had access to nuclear weapons prior to January l, 
1967, it had not manufactured and exploded a nuclear device 
prior tO that date. 

An interesting question arises from the implications 


of the very restrictive definition of a nuclear-weapon state. 


37 canada Treaty Series 1970/7. 3. 
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If a state, like India for example, which had not signed 

the Non-Proliferation Treaty and had subsequently detonated 

a nuclear weapon or nuclear explosive device, decided to 
become a party to the treaty, what status would it hold with 
regard to being a nuclear-weapon or non-nuclear-weapon state? 
It would seem that even though the state had a nuclear weapon 
Capacity in reality, it would have to become a party to the 
Non--Proliferation Treaty as a non-nuclear-weapon state and 
assume the responsibilities of such a state under the treaty. 
The reason for the conclusion is that the definition of a 
nuclear-weapon state does not contain any provision for any 
other states gaining the nuclear-weapon status other than 
those that had the status as of January 1, 1967. The 
explanation for this must be that had there been any such 
provision it could be interpreted by states hesitant to 

Sign the treaty as an incentive not to become a party to 

the treaty until after they had developed their own nuclear 
weapon capability. The end result would be a treaty which, 
instead of discouraging nuclear proliferation, would in 
essence be encouraging states to develop and explode nuclear 


39 
weapons. 


oe is questionable whether a state in the situation 
described as in the case of India, would be able to sign the 
Non-Proliferation Treaty as a non-nuclear-weapon state 
because of the provision of Article II. Infra,166. Unless 
the state decided not to possess, acquire or manufacture any 
further nuclear weapons or nuclear explosive devices there 
would be no possibility of the state becoming a party to the 
treaty with the intention of fulfilling the obligations 
imposed by the agreement. 
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Article I of the Non-Proliferation Treaty outlines 
the obligations of nuclear-weapon states party to the treaty. 
The essence of the duty of the nuclear-weapon states is an 
undertaking 

- « e- not to transfer to any recipient whatsoever 

nuclear weapons or other nuclear explosive devices 

or control over such weapons or explosive devices 

directly, or indirectly, and not in any way to 

assist, encourage, or induce any non-nuclear-weapons 

State to manufacture or otherwise acquire nuclear 

weapons or other nuclear explosive devices, or 40 

control over such weapons or explosive devices. 
Basically by the provisions of this article the nuclear- 
weapon states have only given up the right to transfer nuclear 
weapons to any "recipient whatsoever", which would include any 
international organization or any other nuclear-weapon state, 
as well as any non-nuclear-weapon state, whether party to 
the treaty or not. In addition nuclear-weapon states party 
to the treaty promise not to induce any non-nuclear weapon 
states (whether or not party to the treaty) to manufacture 
Or acquire the proscribed nuclear weapons or explosive 
devices. Upon analysis the criticism can be levied that the 
nuclear-weapon states are really giving up nothing because 
they had no intention of transferring nuclear weapons to non- 


nuclear-weapon gtates, + However the nuclear-weapon states 


party to the treaty - do forego the option of transferring 


a Gameada Treaty ‘Series:(1970/7.< }Art. th. 


41 fischer, SUD. Go. Tei ate 


Ae er eat Britain, the United States and the Soviet Union. 
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nuclear weapons to such regional organizations as nato?? 
or even an agency like the United Nations. 

Article II is cf greater relevance to the discussion 
because it deals with the undertakings of the non-nuclear- 
weapon states, of which Canada is one. Each non-nuclear- 
weapon state party to the treaty is obliged not to receive 
the transfer of nuclear weapons or explosive nuclear devices, 
not to manufacture or acquire, or seek or receive any assis- 
tance in the manufacture of nuclear weapons or other explo- 
Sive nuclear devices. “4 The undertaking of the non-nuclear- 
weapon states under the Non-Proliferation Treaty involves a 
much greater sacrifice than that of the nuclear-weapon states. 
The implication is that Canada, by acceding to the treaty, 
has pledged for as long as the treaty may be in effect and 
Canada has not exercised the right of withdrawal,c not +to 


manufacture or in any way acquire nuclear weapons or other 


explosive nuclear devices. 


Pore is precisely this fear of the USSR that NATO 
would become a nuclear weapon alliance and that Germany 
would, through NATO, obtain such weapons. Dai, supra, 
n. 33, 231. However this does not include the current 
arrangements for nuclear weapons supplied by the United 
States to NATO allies, such as Canada. Infra. 175-176. 


v 


aa Ganada Treaty. Senres!19/077," Art. Ii: 


43 0he withdrawal clause is contined in Article Xx l, 
which requires three months notice and a statement of extra- 
ordinary events which the state feels have jeopardized its 
supreme interests. The treaty shall continue for 25 years, 
at which time a conference shall decide if it is to be 
extended indefinitely or for fixed periods of time. Id., 
aC tarts. 272. 
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It is interesting that there is no provision prohi- 
biting a non-nuclear-weapon state from assisting a nuclear- 
weapon state in the development or manufacture of a nuclear 
weapon or nuclear explosive device. Canada, being a large 
producer and exporter of uranium can be classed in this 
Situation. However, since 1965 it has refused to sell uranium 
except by means of contracts covered by clauses on peaceful 
uses and control. 7° France, not a party to the Non-Proli- 
feration Treaty, resists international controls and Canada 
therefore refused to supply it with uranium or plutonium. A 
compromise was reached in 1968 when Canada supplied France 
with plutonium under a 1959 agreement between EURATOM and 
Canada. The EURATOM controls would apply to the évansfert’ 

Article III of the Non-Proliferation Treaty provides 
for additional obligations, especially with regard to the 
non-nuclear-weapon states. This is the section of the 
treaty which provides for an important role to be played by 
the IAEA. Each of the non-nuclear-weapon states party 
to the treaty undertakes to accept safeguards with the IAEA 

- - - for the exclusive purpose of verification 

of the fulfilment of its obligations assumed 

under this Treaty with a view to preventing 

diversion of nuclear energy from peaceful uses 


to nuclear weapons or other nuclear explosive 
devices. 


46nischer, SUDra, into y ols 
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48 canada Treatvrocrecs, 2970/7, Art. Trt 1. 
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As well all non-nuclear-weapon states promise to conclude 
safeguard agreements after that date with the IAEA, with 
negotiations of which must begin within 180 days of the 
original entry into force of the treaty or immediately upon 
accession to the treaty.” Article III goes one step further 
in imposing the requirement for IAEA safeguards by providing 
that no party to the treaty will transfer fissionable material 
or equipment for production of such material to any non- 
nuclear-weapon state for peaceful purposes unless the 
source or special fissicnable material is week to the 
requisite safeguards. >° 

There are two further provisions in the treaty which 
bear mention in the context of this discussion. Article V 
provides for the possibility of peaceful nuclear explosions. 
Under appropriate international observation and supervision 
the benefits of peaceful nuclear explosions shall be made 
available to non-nuclear-weapon states party to the treaty 
without discrimination and at as low a charge as possible.>+ 

This means that should Canada desire such a use of 
nuclear energy there would be no legal impediment for such 
action. However there is one difficulty regarding this 
provision. The treaty mentions specifically international 


observation and following international procedures as 


two of the prerequisites for the availability of peaceful 
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nuclear explosions to non-nuclear-weapon states. It is not 
clear whether the nuclear explosion would be carried out 
by an appropriate international body (the IAEA) or by one 
of the nuclear-weapon states. If it is the latter there 
is no difficulty as long as there is international obser- 
vation and the proper procedures are followed. If, on the 
other hand the international agency were entirely responsible 
for the explosion it would appear that it would be in 
violation of this treaty. It is doubtful that the IAEA 
or any other such international organization would be capable 
of developing or willing to develop its own nuclear explo- 
Sive capability, so the likely alternative would be to 
obtain a nuclear device from one of the nuclear-weapon states. 
However the difficulty arises from Article I of the treaty 
which forbids the transfer of nuclear explosive devices 
to “any recipient whatsoever". Therefore the state which 
provided the device to the agency would be in breach of its 
commitments under the treaty. This point is not that 
serious since it would be likely that the procedure followed 
would be the first one mentioned where a nuclear-weapon state 
would conduct the explosion under the supervision and 
guidance of the international agency. 

The final provision of the Non-Proliferation Treaty 
which bears mention at this time is the undertaking of the 
states to pursue negotiations in good faith toward the 


cessation of the nuclear arms race at an early fete. 
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Further, the article mentions the goals of nuclear disarma- 
ment and a treaty for general and complete disarmament 

with strict and effective controls.>> Once again this is 
evidence of the lofty objective of peace in the world to 
which Canada is committed and has attempted to play an impor- 
tant role. The ability of Canada to be involved in the disarma- 
ment negotiations has to a large extent been facilitated by 
its involvement in the development and progress of the use of 
nuclear energy. As has been illustrated it is likely that 
Canada would not have served on the large number of nuclear 
disarmament and control agencies and committees had it not 
had the nuclear technology and raw materials. 

One of the obvious concerns of non-nuclear-weapon states 
considering becoming a party to the Non-Proliferation Treaty 
is that, by so acceding, they could easily become subject to 
threat of nuclear attack or blackmail by other states. In 
order to allay such drawbacks to the widespread acceptance 
of the treaty the United States, the Soviet Union and the 
United Kingdom have offered security guarantees for assistance 
to non-nuclear-weapon states in repelling nuclear aggression. 
This was formalized through a motion in the Security Council 
on June 19, 1968. This move is not vital to the security of 
Canada, since it has its own form of protection through a 
close alliance with the United States, but it was welcomed by 


Canada as a most positive ster. 


Id. 
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There are some difficulties with the Non-Proliferation 


Treaty. Some of these have been mentioned abovekat It is 
not possible to deal with all of the difficulties involved 
with the treaty with regard to the discussion at hand;>° 
so for expediency the examination will focus on some of the 
difficulties associated with the Non-Proliferation Treaty 
and the role of the International Atomic Energy Agency. 

The Non-Proliferation Treaty specifically makes 
mention of the role the IAEA will be performing with regard 
to safeguards of peaceful nuclear sawnritielesean It was 
foreseen that the Non-Proliferation Treaty would become 
the principal basis on which the IAEA would impose future 
safeguards. >° It certainly seemed likely that the advent 
of the Non-Proliferation Treaty would certainly provide the 


necessary catalyst to increase the IAEA's activities in the 


area of safeguards. 


"supra, 167-169. 
56 


feration Treaty, which are not included in this discussion 


are: the fact that the treaty does not give a definition of 


nuclear weapon, see Fischer, supra, n. 3, 56-573 the great 


difficulty in the fact that there is no control over non- 
nuclear-weapon states which are not party to the treaty, 


see Id., at 60; and the treaty makes no provisions regarding 


vertical as opposed to horizontal proliferation of nuclear 
weapons, see Dai, supra, n. 33, 231-232. The vertical 
proliferation issue has been somewhat alleviated by the 
SALT agreements. 


>’supra, 160; 168. 


9eczasz, supra, n. 4, 357. 


Some of the problems associated with the Non-Proli- 
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However the "marriage" of the Non-Proliferation 
Treaty and the IAEA raises some interesting questions. The 
first issue is whether the IAEA under different safeguard 
agreements can enforce safeguards for different purposes. 
Szasz points out that although it was possible the Agency 
refrained from such an endeavour by requiring all states, 
no matter the method of seeking safeguards, to give an 
undertaking which was analagous to the formula in the Statute 
of the Agency. By this method, the enforcement of controls 
Managed to be quite standard. However with the additional 
input of the Non-Proliferation Treaty and controls thereunder 

--e .. this solution-.will probably not be 

possible, for the specific proscripticns 

in that instrument are so well defined and 

appear to express a dominant international 

purpose which cannot lightly be varied for 

the convenience of the Agency. 

A second question deals with the issue of activities 
which are clearly peaceful. The major concern of the IAEA is 
to ensure that the peaceful activities of the states are not 
diverted to military purposes. However the question arises 
as to whether the IAEA can deter clearly peaceful activities, 
like a peaceful nuclear explosion, through the use of its 
safeguards because the Non-Proliferation Treaty has forbidden 
the activity since it is the feeling that the ability to 
conduct a peaceful nuclear explosion cannot be separated 


from the ability to produce nuclear weapons? The answer 


to this is yes. Justification can be found in the IAEA's 
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obligation to conform with international agreements which 
are in keeping with the policy of the United Nations to 
strive for general and complete disarmament with strict 
and effective controls. °° 
Since the IAEA is primarily concerned with peaceful 
activities, there seems to be a gap with regard to military 
nuclear activities. Therefore it would be logical to discuss 
whether the IAEA may apply its safeguards to military acti- 
vities in order to ensure that there is no breach of conditions 
under the Non-Proliferation Treaty. The activities which 
could be included in this category would be things like 
nuclear~powered military vehicles, which obviously are not 
nuclear weapons or nuclear explosive devices. It would seem 
that the IAEA would be able to extend the use of its safe- 
guard systems to cover military nuclear activities to ensure 
that the terms of the Non~Proliferation Treaty are complied 
with. The same reasoning may be applied to this instance 
as was employed in the previous question. Szasz also points 
out that the Agency may be able to apply its safeguards to an 
activity which is not "peaceful" in order to prevent its use 
for a "military purpose" within the definition given under 
the treaty. °+ 


A further problem with the incorporation of the 


Sede y at 357-358. Szasz is relying on the ambiguity 
of the definition of "non-peaceful" as opposed to "military 
purposes". -See,JId., at 352-353. 
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Non-Proliferation Treaty and the IAEA safeguards arises from 
the fact that the standard IAEA safeguards prohibit some 
activities which by the terms of the Non-Proliferation 
Treaty can be viewed as acceptable. °? Since the non-nuclear- 
weapons states party to the treaty must conclude agreements 
with the IAEA for safeguards, °> there could arise conflicts 
as to whether the state would be obliged to agree to be 
subject to the more restrictive IAEA safeguards or whether 
the more liberal terms of the Non-Proliferation Treaty should 
be the ones complied with. There is no simple solution to 
this problem unless the states, concluding such safeguard 
agreements with the Agency, do not object to the standard 
safeguards because it appears that the Agency does not wish 
to modify its position. °4 
The Non-Proliferation Treaty is of particular relevance 


65 


to Canada in two rather distinct areas. Themtagstets’ that 


Canada has often been pointed to as a good example of a 


state which has progressed significantly in the scientific 


ber aes at 567. In order to conclude a safeguard 
agreement with the Agency the state, subject to the safeguards, 
must undertake not to employ certain things in a way so as to 
further any military purpose. Id., at 568. However the 
Non-Proliferation Treaty prohibits activities only in relation 
to nuclear weapons or other nuclear explosive devices. Supra 
loys 


63cupra, LOS. 


6457asz, Supra, Nn. 4,568. 


Omnis is ignoring the safeguard aspects and the 
renewed vigour of the IAEA as it concerns Canada and the sale 
of CANDU reactors. 
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and technological aspects of nuclear power despite the fact 
that it has no nuclear weapon industry; or even exploded a 
nuclear device. °° In fact Canada objected strongly to any 
suggestion that peaceful nuclear explosions might be permitted 
among non-nuclear-weapon states on a national basis. General 
E. L. M. Burns pointed to the fact that Canada had not been 
impeded in its progress in the field of nuclear power despite 
the fact that it had not detonated a nuclear explosion. 
Further he illustrated the Canadian position in this regard 
by saying: 

[iJn our view, a treaty permitting non-nuclear- 

weapon states to conduct, on a national basis, 

nuclear explosions for peaceful purposes, would 

contain a substantial loophole. We believe that 

it is impossible to distinguish between the 

technology required in nuclear explosions for 

peaceful as against military purposes and that 

a non-nuclear-weapons power which detonated a 

nuclear explosive device, no matter for what 

purposes would, in effect have taken a decisive, 

step towards the production of nuclear weapons. 

The second important aspect of the Non-Proliferation 
Treaty with regard to Canada deals with the effect of the 
treaty on Canada's nuclear status, particularly with regard 
to the nuclear weapons in Canada as a part of the NORAD 
arrangement. The position, which the United States and the 


Soviet Union agreed upon, appears to allow such an arrangement 


as Canada has with nuclear weapons. The interpretation of 


OOPAee here SUD ier Uist yee Uo 


OT iy Supra, n.« 33, 233. General Burns was Canada's 
chief representative at the ENDC negotiations for the Non- 
Proliferation Treaty. 
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Articles I and II, which the United States gave to the 
Soviet Union, stated that the terms of the treaty do 

- e- - not deal with arrangements for deployment 

of nuclear weapons within allied territory as 

these do not involve any transfer of nuclear 

weapons or control over them unless and until 

a decision were made to go to war, at which 

time the treaty would no longer be controlling. 68 
The important part of the American argument, which was accep- 
ted by the USSR is that the nuclear weapons, although on the 
territory of a non-nuclear-weapon state, are not transferred 
to that state because they are still in American custody and 
COnEroL. 

Further to the question of control, it is the view 
that Canada can still maintain a veto on the firing of such 
nuclear weapons and not be in breach of the provisions of 
the Non-Proliferation Treaty. The logic of the argument 
is that a veto is not the "affirmative and final decision- 
making power which constitutes control for the purposes of 


Articles I and pate of the treaty. 


It can be concluded that the Non-Proliferation Treaty 
does not impose any undue or harsh terms on Canada with 
regard to nuclear weapons. In fact the argument can be made 
that although Canada has given up the right to develop nuclear 


weapons, or nationally explode its own nuclear Cevice, since 


Be) "Horizontal Proliferation of Nuclear Weapons", 


Boskey and Willrich, Nuclear Proliferation: Prospects for 
Control) 79S2 ©(297-0)". 


6°ra., at 34. 
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it had no desire to pursue that route at any time, the 

sacrifice is minimal. This is especially obvious when the 

fact that Canada may still possess nuclear weapon capability 

through the CF 104s and is definitely under the American 

nuclear "umbrella" for defence and security. 

6. Treaty on the Probiticn of the Emplacement of Nuclear 
Weapons and Other Weapons of Mass Destruction on the 


Sea-Bed and the Ocean Floor and in the Subsoil Thereof 
(hereinafter referred to as the Sea-Bed Treaty) 


fn can be considered as another multi- 


The Sea-Bed Treaty 
lateral agreement within the spirit and intent of nuclear 
arms control for the world. The relevance of the treaty to 
the Canadian situation in any direct sense is somewhat 
limited because Canada has no intention of acquiring and, 
through the Non-Proliferation Treaty, has pledged not to 
acquire nuclear weapons. However, as has been mentioned with 
many of the above agreements the treaty is important to Canada 
from the standpoint of its desire and continual striving 
for agreements for the peace and security of the world. 

The treaty itself provides for an undertaking by all 
states party to it not to emplant or emplace on the sea-bed 


and ocean floor outside of the sea-bed zone any nuclear 


weapons or other weapons of mass destruction. This also 


10 canada Ireaty..cenies.1972/20. The treaty entered 
dnto force for Canada On/May “18, 1972. For a discussion of 
the Canadian contribution to the Seabed Treaty, see Purver, 


"Canada and the Control of Arms on the Seabed", 1975 
Canadian Yearbook of International Law 195. 
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includes structures, launching installations or any other 
facilities specifically designed for storing, testing or 
using such weapons. There is a further undertaking of the 
states party to the treaty not to assist, encourage or induce 
any state to do any of the activities forbidden above and 
not to participate in any other way in such activities. The 
sea-bed zone mentioned above is exempted only for the coastal 
state or the sea-bed beneath its territorial waters. /+ 

The outer limit of the sea-bed zone is defined as 
the 12 mile outer limit of the zone referred to in the 
Convention on the Territorial Sea and the Contiguous Zone. 
The measurement of this zone is to be in accordance with the 
terms of the Convention and International ee Presumably 
then if the Convention on the Territorial Sea and the 
Contiguous Zone were to be amended to extend the outer limit 
of the territorial sea, the outer limit of the sea-bed zone 
would be extended accordingly. 

An interesting aspect of this treaty is the verifi- 
cation provisions. /* Each state party to the treaty has the 


Pignt. tO Verify that the activities: of another state) party 


to the treaty are in accordance with the terms of the treaty 
in any area of the sea-bed and ocean floor except the sea-bed 


zone Of a coastal state. This verification must be through 
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observation and must not interfere with the activities of 
the state in question. There are further provisions for 
action should such observation leave reasonable doubt 
regarding those activities.’* 

As has become the custom in treaties of this nature, 
there is an undertaking by the parties to continue nego- 
tiations in good faith for disarmament; in this case of 
the sea-bed and the ocean floor. /> 

The Sea-Bed Treaty is, in a sense, quite important to 
Canada from the perspective of its assertion to sovereignty 
over its coastal atera | Since the sea-bed zone is 
exempted from the provisions of the treaty and Canada has 
a vast territorial sea, there is tremendous potential for 
the exploitation of the above exemption. However Canada is 
not likely to be placing nuclear weapons on the sea-bed zone. 
Despite that fact, this treaty does indirectly reinforce 


the cleims of sovereignty over Canadian coastal waters. 


4 see Ids, sat, Aros el Zin 5 4. 


T3340, at Art. V. As well the treaty contains what 
has become the standard withdrawal clause requiring three 
months notice and a statement of the extraordinary events 
which the state withdrawing considers to have jeopardized 
its supreme interests. Id., at Art. VIII. 


T6mnis is evidenced by the actions Canada has taken 
regarding the Arctic waters and recently regarding the 200 
mile offshore fisheries jurisdiction. 
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CHAPTER IX 
CONCLUSION 


The effects that the advent of the nuclear age have 
had on civilization have not crystallized to the point that 
any real evaluation can possibly be made. Although the 
threat of nuclear war has retarded mankind's proclivity 
to large-scale war, there have still occurred a number of 
"minor" skirmishes, which have caused tremendous loss of 
life and suffering. Although the development of nuclear 
energy has been foreseen as a saviour for the future energy 
shortage, there is the possibility that this source of 
energy could cause the death of thousands. * 

The verdict on nuclear technology has yet to be 
made. The jury has not gone into final deliberations and 
so it is still possible that the future of mankind can be 
determined. Canada is in this very situation. The nuclear 
future of this country is still in the hands of the Canadian 
policy makers. 

Canada has played a significant role in the develop- 
ment of the nuclear "balance of terror". Through the 
participation in the Combined Policy Committee and its 
functions, Canada has contributed to the initiation of the 
world into nuclear weapons and the possibility of nuclear 


warfare. Furthermore the supply of uranium, plutonium and 


tees generally, Knelman, supra, Cire, are 42tend“cirson, 
Unacceptable Risk (1976). 
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other fissicnakle materials have in effect placed this 
country in the position of being a "pusher" of nuclear 
material. There is no question that Canada has not and 
does not wish to develop nuclear weapons, but the fact 
that it has supplied the United States, Great Britain and 
France with the material necessary to develop, refine and 
stockpile nuclear weapons does not speak well of the dedi- 
cation to the philosophy and reality of disarmament. 

Canada has also set a less than desirable example 
to the non-nuclear weapon states of the world by the method 
in which it acquired a nuclear arsenal. Once again there is 
no question of the admirable objective of disarmament but 
there is some incongruity with regard to the fact that while 
on one hand Canada can speak of the evils of nuclear prolife- 
ration and rely on its virtuous record of not producing a 
nuclear explosive device, despite having the expertise and 
resources to do so, on the other hand have on its soil 
nuclear weapons which in certain circumstances it could choose 
to employ against an Bes Many nations of the world do 
not have the fortune to be able to acquire the nuclear military 
capability by virtue of their geographic location and the 
auspices of the American nuclear umbrella. 

Canada's contribution to nuclear weapons goes further, 
in a very real but indirect sense. Through the sales of 
CANDU reactors Canada, at the very least is contributing to 
what is quickly becoming a plutonium economy throughout the 
world. An argument can be made that through the spread of 


nuclear reactors around the world the nuclear weapon 
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capability is at the same time being proliferated. India 
has shown the world that such a proposition is in fact 
true. Pakistan, also a state which received Canadian 
nuclear aid, has begun to advance similar rhetoric with 
regard to the peaceful purposes of their nuclear processing 
plant, now under construction. This may or may not result in 
another nuclear country; but the simple possibility of such 
an event plays heavily on the minds of the world's leaders. 
Canada has been and continues to be a vocal and 


dedicated participant in the disarmament attempts. Not 
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only does it involve itself in the many international disarma- 


ment organizations and conferences but its influence is 
also evident in such disarmament talks as SALT, which is 
only a bilateral discussion between the Soviet Union and 
the United States. 

It can be pointed out that Canada is the only state 
of the three which worked on the atomic project during the 
war which has not utilized the technology it obtained in 
order to develop its own nuclear military capability. This 
May not be considered such a great step towards disarmament. 
However it is somewhat important for two reasons. The 
first is that the decision was made and has been continually 
supported despite the occasional but vocal calls for Canadian 
independence from the domination of the United States. 

The second reason is that this Canadian abstention 
exemplifies the fact that a state need not develop any 


nuclear explosive capability to successfully pursue a program 
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of nuclear energy for domestic peaceful purposes. The 
advantages in economic terms, assuming the intent is purely 
for domestic energy, are tremendous. 

In addition the Canadian leadership towards the 
goal of disarmament is most admirable in the area of safe- 
guards for nuclear reactors. Despite the relative failure 
of the London group of nuclear suppliers to reach agreement 
on adequate safeguards and the limited powers accorded to 
the IAEA in the execution of safeguards, Canada has unila- 
terally invoked the most stringent safeguard requirements 
of any of the supplier states. Although criticism has been 
directed at the requirements to the effect that they do not 
go far enough, it can certainly be said that at the very 
least they are a positive step towards achieving a desirable 
result. 

The two seemingly divergent positions of Canada's 
nuclear role create a dilemma. It does not appear that 
the contribution towards the proliferation of nuclear weapons 
and the leadership in and dedication to disarmament can 
really be reconciled. There is little doubt that the anti- 
thesis of the two aspects of the nuclear commitments may be 
satisfied by practical exigencies such as the need for 
security and defence of North America. Therefore the explana- 
tion would be that although there is a definite commitment to 
the ideal of disarmament, the importance of a sovereign state's 
responsibility to defend its territorial integrity and the 


lives of its citizens cannot be overlooked or neglected. 
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However, it is also apparent that the difficult objective of 
disarmament is not productively served by any contributions 
to the nuclear military capabilities of any and all states 
in the world. If Canada wishes to aid in the achievement 
of one or the other of the sides of its nuclear "coin", there 
must be a conscious policy decision to conduct its inter- 
national obligation in that direction. The decision as 
to which road to follow is not an easy one. Clearly the 
road to disarmament is fraught with difficulty and perplexity, 
while at the same time is morally and ideologically attrac- 
tive. A peaceful international situation has been an 
ultimate goal for many years and Canada has been one of the 
most vocal and devoted advocates. However the present 
Situation with regard to nuclear weapons has its attractions. 
Every state has the duty to defend its territory and popu- 
lation. The current arrangement provides Canada with a 
nuclear weapon capability that is relatively inexpensive as 
an integral part of the North American defence system. This 
is important especially when it is considered that Canada 
would be in the collision zone in the event of a Soviet- 
American military confrontation. The difficulty in selecting 
and following one of the policies is that it can and will 
create situations to which there is no easy answer. Prime 
Minister Trudeau expressed the importance of not depriving 
the developing states of the advantages of nuclear energy. 

It would be unconscionable under any circum- 

stances to deny to the developing countries 


the most modern of technologies as assistance 
in their quest for higher living standards. 
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But in a world increasingly concerned about 

depleting reserves of fossil fuels, about 

food shortages, and about the need to reduce 

illness, it would be irresponsible as well to 

withhold the advantages of the nuclear age-- 

of power reactors, agricultural isotopes, cobalt 

beam-therapy units. 

However the possibilities of nuclear weapons proliferation 
and the accompanying chances of nuclear war may well be 
considered equally unconscionable. 

It was not the purpose of this thesis to predict the 
future course of Canada's international legal obligations 
with regard to nuclear weapons, nor was the purpose to 
proselytize in an attempt to endorse either of the alterna- 
tives. The object was to illustrate the dilemma, and through 
an understanding of the background and influential factors 
involved in this complex problem, hopefully some way can be 


found so that the nuclear age can be brought to serve instead 


of destroy mankind. 
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APPENDIX A 


Replying on 28 May, LaBine gave Howe "a brief 
review of the contracts we have on hand at present": 


a lee 


Le ee 


Contract dated December 21, 1942 covering 
the refining of approximately 655 tons of 
ore, apparently of Belgian origin. This 
contract was supplemented on April 14, 
1943, to cover an additional 600 tons of 
U308*. 


Contract dated July 16, 1942 covering 350 
tons of U308 from Eldorado ore, to be 
delivered in the form of Black Oxide. To 
date, approximately 185 tons have been 
delivered against this contract and the 
balance is to be delivered after the 
treatment of the ore under contract (1) 
has been completed. 


Contract dated December 22, 1942 covering 
HOVStons Of Us0e" ine thetorm of *Bwack 

Oxide, from Eldorado ore, for delivery 
after completion of the two contracts above, 
but before December 31, 1944." 
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APPENDIX B 


Dear Gilbert: 
Re: Uranium Oxide 


I authorized you some days ago to ship the 15 tons 
of Eldorado oxide to the United States rather than to 
England. I have now cleared this with the British authorities, 
andy thinksthat you can now continue, fo ship €o the United 
Stabes tather than-toyengland,wunta l,l ynotity you 
further. 


The British desire to have 3 tons purified by the 
Mallinckrodt process and returned to Canada by March lst, 
1943, and also wish to make provision that 5 tons of 
Mallinckrodt material shall be reserved for England, pending 
the clearing up of the British requirements. It is my 
understanding that the 5 tons is an outside figure, and 
that the actual requirement will probably be less. 


I assume that the shipments to Canada and to England 
above mentioned have been cleared by W. A. Akers, representing 
the [United Kingdom] High Commissioner, and Dr. [Arthur H.] 
Compton of Chicago, representing the U.S. user. However, 

I suggest that you notify your customer in the United States 
that all Uranium oxide produced by your Company can be 
shipped to him, subject to return shipments of Canadian 

and British requirements above stated. 


I trust that this letter will throw some light on 
the requirements position. 
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APPENDIX C 


Articles of Agreement Governing Collaboration 
between the Authorities of the U.S.A. and 
the U.K. in the matter of Tube Alloys 


Whereas it is vital to our common safety in the 
present War to bring the Tube Alloys project to fruition 
at the earliest moment; and whereas this may be more 
speedily achieved if all available British and American 
brains and resources are pooled; and whereas owing to war 
conditions it would be an improvident use of war resources 
to duplicate plants on a large scale on both sides of the 
Atlantic and therefore a far greater expense has fallen 
upon the United States; 


It is agreed between us 


First, that we will never use this agency against 
each other. 


Secondly, that we will not use it against third 
parties without each other's consent. 


Thirdly, that we will not either of us communicate 
any information about Tube Alloys to third parties except 
by mutual consent. 


Fourthly, that in view of the heavy burden of pro- 
duction falling upon the United States as the result of a 
wise division of war effort, the British Government recognise 
that any post-war advantages of an industrial or commercial 
character shall be dealt with as between the United States 
and Great Britain on terms to be specified by the President 
of the United States to the Prime Minister of Great Britain. 
The Prime Minister expressly disclaims any interest in 
these industrial and commercial aspects beyond what may be 
considered by the President of the United States to be fair 
and just and in harmony with the economic welfare of the world. 


And Fifthly, that the following arrangements shall 
be made to ensure full and effective collaboration between 
the two countries in bringing the project to fruition: 


(a) There shall be set up in Washington a Combined 
Policy Committee composed of: 


The Secretary of War (United States) 
Dr. Vannevar Bush (United States) 
Dr. James B. Conant (United States) 
Field=Marshall Sir John Dill, Gve.B., 

Cie Gs; UD sos Oe (United Kingdom) 
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Colonel the Right Hon. J. J. Llewellin, 
Cl BoE. yaliec eval be (United Kingdom) 
The Honourable C. D. Howe (Canada) 


The functions of this Committee, subject to the control of 
the respective Governments, will be: 


(1) To agree from time to time upon the programme 
of work to be carried out in the two countries. 


(2) To keep all sections of the project under 
constant review. 


(3) To allocate materials, apparatus and plant, 
in limited supply, in accordance with the 
requirements of the programme agreed by the 
Committee. 


(4) To settle any questions which may arise on 
the interpretation or application of this 
Agreement. 


(b) There shall be complete interchange of information 
and ideas on all sections of the project between members of 
the Policy Committee and their immediate technical advisers. 


(c) In the field of scientific research and develop- 
ment there shall be full and effective interchange of 
information and ideas between those in the two countries 
engaged in the same sections of the field. 


(d) In the field of design, construction and operation 
of large-scale plants, interchange of information and ideas 
shall be regulated by such ad hoc arrangements as may, in 
each section of the field, appear to be necessary or desirable 
if the project is brought to fruition at the earliest moment. 
Such ad hoc arrangements shall be subject to the approval of 
the Policy Committee. 
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APPENDIX D 


Make no increase at this time in the present 
facilities for heavy water. 


Continue the present programs at Chicago, and 
Montreal for the development of fundamental 
information on heavy water piles.* 


Undertake the design and construction of a 
heterogeneous heavy water pilot pile in Canada, 
aS a joint American-British-Canadian project. 


When adequate information has been obtained, 
or when the performance of the pilot plant is 
known, consider the design, construction, and 
location of a single heterogeneous heavy water 
pile of about 50,000 K.W. 


Review the situation when the performance of 
the first large scale graphite pile at Hanford 
becomes known. 


Set up an organization to supervise the pilot 
pile project. 


Strengthen the Montreal Laboratory by the 
inclusion of American scientists as well as 
British and Canadian scientists and the appoint- 
ment of a Director. 


*The Americans were themselves building an experimental 
heavy-water pile at Argonne near Chicago and were holding back 
heavy water for use in it. It was some time before the 
British and Canadians were allowed to know about these things. 
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APPENDIX E 


Before any sound policy, national or international, can be 
laid down in respect of the development, manufacture, and 
use of atomic energy for warlike purposes, the following 
assumptions must be confirmed. 


1 That the atomic bomb is not merely a new weapon in 
a long succession of weapons, since man first began to 
fight with clubs, but something revolutionary and unprece- 
dented, a new departure in destruction and annihilative in 
effect. 


2a That the Atomic bomb dropped on Japan, if develop- 
ment is not controlled, is only the beginning, not the end, 
of the use of atomic energy for destruction; that even 
more devastating bombs are being or could be developed 
which will be to the present bomb as a machine gun is to 

a breech-loader. 


3's That the secret of the atomic bomb cannot be kept 
and that within, say, five years a country like USSR will 
KNOW eal about it. 


4. That the manufacture of the atomic bomb is possible 
in any individual state which knows the secret. 


5s That projection by rockets with accuracy over great 
distances is now or will shortly be possible... 


It is assumed that the above statements are substantially 
true. If this assumption is correct, then no government has 
the right to give its people a feeling of security, which can 
only be false, by basing its policy on the opposite assump- 
tion, that a national or three-country monopoly of develop- 
ment and production is possible. Even if, for some years 
at least, such a monopoly were possible, its value to en- 
force peace would not be great because other countries would 
know perfectly well that Anglo-Saxon public opinion would not 
permit the aggressive or even preventive use of such a terrible 
weapon. 


It follows, therefore, that any constructive solution 
of this problem of the war use of atomic energy, must be 
international--not national. There is, in fact, no national 
solution. 


This does not mean that the three countries concerned 
should make a gift of their atomic knowledge to other countries 
without conditions. That would be folly. It means that 
they should exploit the temporary advantage they now possess 
in order to bring this weapon under international control, 
so that it can never be used by anyone. This can be attempted 
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by trading the knowledge of invention and manufacture they 
alone possess at present, for renunciation by all nations 
of the right of production or use, except, possibly, on 
orders from the United Nations. This in its turn means 
international supervision and control of the development 
and use of atomic energy. If an honest offer of this kind, 
made by the United States, United Kingdom, and Canada, were 
refused by any other state, that refusal would certainly 
disclose which nations were to be trusted and which feared. 
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